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Current Topics. 
Nomination of the Sheriffs. 


THE annual ceremony which took place last week in the 
Lord Chief Justice’s Court for the nomination of the sheriffs 
is a vivid reminder of the important role played by the 
sheriff from the earliest days of our national history. As the 
late Professor MaITLANnD, who knew every step in the develop- 
ment of our legal machinery better than any one, said, the 
sheriff of the Norman reigns was little less than a viceroy, 
very strictly answerable to the King, but with great power 
over all the men of the shire, the shire being let out to him 
at a rent, and he made what he could out of its administration ; 


but in later times, as the Professor went on to say, we know | 


the sheriff as a county gentleman who oftentimes, much 
against his will, has been endowed for a single year with high 


rank and burdened with a curious collection of disconnected | 
scope for reform, particularly in the direction of discouraging 


duties, the scattered fragments of power that once were vast. 
Included among the strangely assorted duties still falling to the 
sheriff is that of receiving His Majesty’s judges on their 


circuits, that of acting as returning officer at parliamentary | 
elections, the summoning of jurors, the execution of civil | 


judgments, and to these must be added the singularly 
unpleasant duty of seeing that a condemned murderer is 
hanged. True, most of these duties are performed by deputy, 
with, however, responsibility remaining in the sheriff, who is 


the greatest man in the shire, able to look down upon the Lord- | 
It is | 


Lieutenant himself as upon a creature of yesterday. 
sometimes said, but quite erroneously, that the annual 
ceremony upon the morrow of St. Martin is concerned with the 
appointment of the sheriffs ; the ceremony is concerned only 
with the nomination of those qualified to serve the office, 
the actual appointment coming later when His Majesty 

* pricks ” the name of the gentleman who is to serve for the 
ensuing year. 


to him by placing a black dot against his name; the pricking 
with a bodkin apparently dating only from the time of QUEEN 
EuizasetH. In his highly-interesting article on the High 


Sheriff, Lord Justice MacKINNON mentions that having spoken 
| speaker was perfectly certain that members of Parliament 


to the Provost of Eton regarding the ceremony of “ pricking,” 


and adding that it dated from the reign of ExizaBetu, the | 


Provost said, “Depend upon it, she was one day at her 


needlework, and they came and worried her with the Sheriff | 


Roll. In her hasty way she would not wait for the standish, 
and, instead of putting the black dots, she pricked holes with 


| a precedent which has been followed ever since. 
| was in reality the origin of the practice cannot be asserted 





| equally resented by the public at large. 
At one time ee would seem that the Sovereign | things came within the law of libel, or any other law in this 


indicated the name of the selected person on the list submitted | 


| the bounds of libel, 


the implement that chanced to be in her hand ; thus creating 
” Whether this 


with any positiveness, but about it there is a certain 
plausibility. To members of the legal profession last week’s 
ceremony had a special interest in that Sir Jonn Simon, who, 
as we all know, till recent years appeared with great frequency 
in his forensic capacity in the Chief Justice’s Court, appeared 
for the first time in the role of Chancellor of the Exchequer, 


| thus renewing the old association between the holder of that 


high office and the Court of Exchequer, in which in former 
days he sometimes sat in a judicial capacity. 
Libel and the Press. 

WE have had occasion to refer more than once in these 
columns to the law of libel in connection with changes 


| advocated by writers in order to remove what are regarded, 


sometimes not without reason, as hardships. That there is 


the speculative litigant, can hardly be doubted, but a recent 


| speaker’s invitation to the Press to put its own house in order 


as a preliminary wiil not, in view of certain aspects of news- 
paper activity, be regarded as ill-timed. Mr. W. P. SpEns, 
K.C., M.P., the speaker referred to, whose subject was “ The 
Freedom of the Press,” at a meeting of the 1912 Club in London, 
drew attention to the dissatisfaction caused by the way in 
which private reputations could be too easily harmed by the 
Press, and to complaints of recklessness in reporting personal 
matters without considering to what extent such reports 
might damage reputations or hurt persons’ feelings. The 
desire for sensationalism in news, he said, had resulted in 


| detailed, personal publicity of the most private kind being 


given to incidents which had been gravely resented by those 
about whom those things had been written, and almost 
None of these 


country. The speaker deprecated legislation, except as a 
last resort, to combat these offences, which overstepped, not 
but those of what could conveniently 
be called good taste, and he expressed a strong preference 
for reform from within. If the Press took these steps, the 


would be willing to assist with regard to any unfairness which 
our present laws inflicted, but he thought that until it had 
shown that intention it would not find any great willingness, 
among back bench members of Parliament at any rate, to 
assist in legislation which at present adversely affected it. 
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The Preservation of Records. 

In view of the special interest of the subject some reference 
should be made in this column to the recently held annual 
conference and business meeting of the British Records 
Association. A report of the proceedings appears on p. 945 
of the present issue, and it will therefore be sufficient to 
draw attention here in the briefest possible manner to some 
of the principal matters which were dealt with. Str WiLrrep 
GREENE, M.R., who has succeeded Lorp Wricur as President, 
alluded to the increase in membership during the past year, 
and stated that the Association had every reason to be proud 
of its growing strength in this direction and in the position 
it had attained in public esteem. But it was indicated that 
further increases in meinbership would be necessary to carry 
the cost of the growing importance and volume of the work 
the Association was performing in the public interests. The 
learned Master of the Rolls adverted to the importance of the 
work performed during the year in connection with the 
standardisation of the method of cataloguing deeds. Sir 
Freperic Kenyon, President of the Society of Antiquaries, 
who presided at the morning session of the conference, drew 
attention to the value of publicity in combating the difficulties 
occasioned by valuable documents straying into private 
hands. The matter was raised during a discussion on the 
census of parochial documents and on the use and abuse of 
old inventories, and on the motion of Mr. E. A. B. BARNARD 
a resolution was carried inviting the council of the Association 
to continue its efforts to ensure the preservation, calendaring 
and accessibility of all inventories before 1837 now in the 
probate registries of the country. Prorgessor G. N. CLark, 
Chairman of the Council for the Preservation of Business 
Archives, emphasised the value of business archives in relation 
to the study of economic history. 


The Coal Bill, 1937. 


AN explanatory memorandum concerning the provisions of 
the new Coal Bill has recently been issued (H.M. Stationery 
Office, Cmd. 5593, price 2d.net). It will probably be necessary 
to make somewhat extensive reference in these columns to 
this important measure at a later stage, but for the present a 
brief review of the main provisions of the Bill must suffice. 
The Bill is divided into four parts, of which the first is con- 
cerned with the unification of coal royalties, the second with 
the reorganisation of the industry, the third with the extension 
of the existing statutory basis of organised selling schemes, 
while the fourth contains miscellaneous and general pro- 
visions. The less radical of the proposed changes may be 
considered first. Part II of the Bill provides for the abolition 
of the existing Coal Mines Reorganisation Commission and 
for the transfer of its functions to the new Coal Commission 
set up under Part I. This commission is charged with the 
duty of effecting the reduction of the number of coal-mining 
leases where such a course is thought to be desirable in the 
interests of efficiency. In regard to the reduction of the 
number of undertakings, the commission is armed with no 
general compulsory powers, and it is to proceed through the 
medium of reports to be presented to the Board of Trade 
concerning the progress made in voluntary reduction. But 
in areas where such progress is thought to be insufficient 
the commission may recommend compulsory amalgamation, 
and on such recommendation the Board of Trade is empowered 
to make an order, to be left in draft before both Houses of 
Parliament during twenty-eight sitting days, providing for 
the exercise of the compulsory powers contained in the 
Coal Mines Act, 1930. The contents of compulsory schemes 
and their consideration by the Railway and Canal Commission 
are the subject of certain amendments, and no such scheme 
may be submitted to the court before Ist January, 1940. 
Part III of the Bill extends the duration of Part I of the Coal 
Mines Act, 1930, until 3lst December, 1942, and amends 
the constitution and powers of the committees of investiga- 
tion with a view to affording greater protection to consumers. 








Thus, in the event of the members of a committee not being 
unanimous, the decision may be taken by the independent 
chairman; the committee is ordinarily to meet in public; 
appeals may be lodged with a central appeal tribunal of 
three independent persons, of whom the chairman is to be a 
member of the legal profession, and the committee is 
empowered to disclose to complainants information in respect 
of complaints furnished to it by persons having functions 
under the schemes, provided that the particulars of individual 
businesses shall not be identifiable. 


Royalty Unification. 
Part I of the Bill is, with reference to the changes con- 
templated, of course by far the most important. It con- 
templates the setting up of a Coal Commission, in which 
property described as “ principal coal hereditaments” and 
‘subidiary coal hereditaments” are to be vested. The 
property and rights to be acquired comprise all coal, whether 
now being worked or not, and whether now known to exist 
or not, and all mines of coal, together with ancillary rights of 
working attached to the coal or mines. Ancillary rights, 
other than rights of support (which are dealt with separately) 
affecting the surface, are acquired only to the extent to which 
at law they cannot exist severed from coal. These are called 
** surface servitudes ” and, together with minerals other than 
coal comprised in existing coal-mining leases which (unless 
excluded by direction) are to pass to the commission, are 
known as “ subsidiary coal hereditaments ”’ in contrast with 
the ** principal coal hereditaments ’’ which comprise the rest 
of the property and rights to be vested in the commission. 
Compensation for the last-named is to be paid in cash raised 
by a loan charged on the property and revenues of the com- 
mission, while the former are to be valued and paid for 
separately. According to the memorandum the property 
of persons who do not own interests in coal or mines of coal 
is entirely unaffected, while any rights enjoyed adversely 
to any coal or mines of coal for the benefit of other property 
are also preserved. The valuations of individual holdings 
are to be made between what is called the ‘‘ valuation date,” 
Ist January, 1939, and the “ vesting date,” Ist July, 1942. 
Between these dates owners are to be placed as if they had 
on the earlier dates contracted to sell their property to the 
commission at a price to be determined by valuation on the 
footing that the purchase was to be completed on the latter 
date. Meanwhile owners are to continue to receive their 
royalties and profits and to manage their properties, but in 
so doing they will, as vendors under a contract for sale, have 
to show due regard to the eventual interests of the commission. 
Suitable provisions are inserted to that end. Other pro- 
visions are designed to avoid postponement of what are 
regarded as the practical advantages of unification. Thus 
the commission is empowered at any time after the valuation 
date to arrange for the consolidation of existing leases in 
a colliery ‘‘ take,’ and each individual lessor is guaranteed 
during the remainder of the period prior to the vesting date 
the amounts he would have received if consolidation had not 
been effected. On the vesting date the legal ownership of 
the property will vest in the commission. 


Valuation for Compensation. 


Tue machinery for valuation is to be in the hands of 
(a) a Central Valuation Board, consisting of an independent 
chairman, two other independent members, and persons 
with experience of mineral valuation, drawn from each 
valuation region into which Great Britain is to be divided, 
and appointed by the Board of Trade after consultation 
with various named bodies, and (6) Regional Valuation 
Boards consisting of an independent chairman and persons 
experienced in mineral valuation engaged in the management 
of mineral estates in the region. These are to be appointed 
by the Board of Trade after consultation with the same 
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bodies referred to above. The Central Board will be concerned 
with the division of the country into regions and the allocation 
to each region of the proper part of the total amount of com- 
pensation money which has been awarded for the principal 
coal hereditaments. The Regional Boards will assess the 
value of each holding in regard to principal and subsidiary 
coal hereditaments. Each claimant is required to register 
his holding under the Coal (Registration of Ownership) Act, 
1937, and serve a notice of claim on the commission. A 
claimant who is dissatisfied with the valuation of a Regional 
Board may give notice to the Central Board and have his 
claim referred for determination to a referee selected from 
a panel appointed by the Board of Trade. Ona Regional 
Board certifying to the commission that all valuations in 
the region have been duly settled, the sums allocated in 
respect of each holding will be payable on the vesting date. 
Payments on account of compensation may, however, be 
made before the vesting date. Such in the briefest outline 
are the main provisions of the new Bill. Readers desiring 
further information concerning these and other matters 
which are likely to affect them in their professional capacity 
must be referred to the Bill itself, and to the explanatory 
memorandum. The latter contains a good deal of information 
which it has not been possible to reproduce within the space 
at our command. 


Central Criminal Court: November Session. 

One charge of murder, three of attempted murder, three of 
manslaughter, four of wounding, and one of sending a letter 
threatening to kill, figure in the list for the November Session 
of the Central Criminal Court, which opened on Tuesday. 
At the beginning of the week there was a total of 85 persons 
awaiting trial or sentence. The calendar also included two 
charges of forgery, six of bigamy, three each of robbery with 
violence, causing grievous bodily harm, conspiracy to defraud, 
and fraudulent conversion, and also one charge of demanding 
money with mienaces and one of uttering a forged letter. 
Cases in the High Court Judges’ List are being dealt.with by 
HumpuRreys, J. 


Recent Decisions. 

In Brady v. Williams and Others (The Times, 12th November), 
Bennett, J., held on the evidence—the question, since the 
abandonment of a claim for an account of a partnership 
which had expired and which had arisen under a pooling 
agreement in relation to certain shares, having become entirely 
one of fact—that the plaintiff was entitled to the repayment 
of £8,500 and the re-transfer of 8,000 fully paid five shilling 
shares in Aeronautical Corporation of Great Britain. 

In Wells v. Metropolitan Water Board (p. 944 of 
this issue), Humpureys, J., held that the plaintiff was 
entitled to recover damages in respect of injuries sustained 
as the result of falling over the open lid of a valve box 
belonging to the defendants. The lid had been opened by a 
child. An application for stay of execution with a view to 
appeal was granted on terms. 

In Barnard v. London County Council (referred to in The 
Times, 12th November), Lorp Hewart, C.J., held that there 
was no case for the defendants to answer. The infant plaintiff, 
a boy of seven, suing by his father, sustained serious injuries 
by becoming impaled on sharp spikes of certain railings which 
he had climbed. He admitted that he knew he was doing 
wrong, and it was held that there would have been nothing 
to justify a finding of fact that the railings constituted a trap. 

In the Cristina (p. 941 of this issue) the Court of 
Appeal continued the arrest of the Spanish steamship 
Cristina until 24th November. As noted in our last issue, 
the Court of Appeal upheld a decision of Bucknill, J., 
to the effect that, the vessel having been requisitioned by the 
Spanish Government, the court had no jurisdiction to try 
the issue between that government and the owners, who had 


issued a writ in the British Admiralty Court claiming possession 
of the vessel. The Court of Appeal refused leave to appeal 
but granted a stay, continuing the arrest of the vessel for one 
week to enable the owners to go to the House of Lords Appeal 
Committee. The period has now been extended as indicated 
above. 

In Lewis v. London County Council (The Times, 17th 
November), a claim by a boy, aged six years, suing by his 
father, for damages in respect of personal injuries, alleged 
to have been received at school through the negligence of the 
defendants, failed, Branson, J., dismissing the action at the 
close of the plaintiff’s case. 

In Commercial Air Hire Lid. v. Wrightways Ltd. (p. 944 
of this issue), du Pareq, J., held that the plaintiffs 
were not entitled to recover damages from the defendants 
(who, they alleged, had sold them an aeroplane for export 
which was not airworthy) by reason of the fact that the 
purpose of the contract was to get an aeroplane delivered 
which was to be flown out of the country in defiance of the 
Air Ministry. The learned judge stated that it was con 
templated by both parties that the aeroplane should be 
flown, without any attempt being made to get approval for 
alterations which everyone knew affected the safety of the 
machine. 

In Buckingham v. Counter (p. 944 of this issue), a 
Divisional Court (Goddard and Hilbery, JJ.) reversed a 
decision of Hawke, J., in chambers, and held that a petition 
against the election of a rural district councillor which was 
presented one day after the prescribed period of six weeks, 
the last day of the period having been Whit Monday, should 
be dismissed, the matter being governed by the code of legis- 
lation referred to in s. 40 of the Local Government Act, 1933, 
and not by s. 295 of that Act. Leave to appeal was granted. 

In Sutherland Publishing Company, Ltd. v. Caxton Publishing 
Company, Ltd. (p. 942 of this issue), the Court of Appeal 
(GREENE, M.R., and Romer, L.J., MacKinnon, L.J., 
dissenting) held that the period of limitation applicable to 
claims for conversion under s. 7 of the Copyright Act, 1911, 
in accordance with which infringing copies are deemed to be 
the property of the owner of the copyright, was six years ; 
and the court reversed a decision of CRossMAN, J., with which 
MacKinnon, L.J., expressed agreement, to the effect that 
damages for conversion under the above section were subject 
to the limitation of three years provided by s. 10, with reference 
to an action “in respect of infringement of copyright.” 

In Sitwell v. Sun Engraving Company, [fd. (p. 942 
of this issue), the Court of Appeal (GREENE, M.R., and 
Romer and MacKinnon, L.JJ.) reversed a decision of 
CLauson, J., and held that a plaintiff, who alleged that the 
publication of a poem of which he claimed to be the author 
constituted a breach of his copyright therein, was entitled, 
in disclosing the poem to the defendants, to cover up certain 
parts which were not referred to in the statement of claim 
and which might, he apprehended, tend to incriminate him. 

In Wright v. Readman (The Times, 18th November), the 
plaintiff's action, which was brought under the Fatal 
Accidents Acts and the Law Reform (Miscellaneous Pro- 
visions) Act, 1934, for damages against a doctor for alleged 
negligence in the treatment of the plaintiff's ten-years old 

son, failed, Tucker, J., holding on the facts that there had 
been no negligence on the part of the defendant. 

In Bank of Athens Societe Anonyme v. Royal Exchange 
Assurance (The Times, 18th November), the Court of Appeal 
declined to interfere with a decision of Branson, J., who had 
found that a vessel, which had been insured by the 
defendants and other underwriters against, inter alia, perils 
of the sea, had been intentionally cast away with the 
connivance of the owner, and had held in consequence that 
the plaintiffs, who were mortgagees of the vessel, were not 








entitled to recover under the policy. 
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Inheritance (Family Provision) Bill 
II. 


THE Bill contains no provision governing proceedings under 
the Act, other than the section giving jurisdiction to the High 
Court, Palatine Courts and County Courts. It seems desirable 
that a provision should be inserted to the effect that, subject 
to any rules of court to the contrary, every application under 
the Act should be by summons at Chambers: there are 
numerous examples of such a provision, as, for instance, in 
the Law of Property Act, 1925, s. 203 (2) (a). It cannot be 
desirable that proceedings under the Act should be taken in 
open court. The evidence admissible under s. 1 (2), (3) will 
make these proceedings into a sort of grand inquest on the 
whole family history without any kind of restriction or 
limitation : consequently, they would be quite as unedifying 
as proceedings in probate actions. Moreover, the publicity 
may be in itself a severe deterrent to an applicant with a 
valid claim. A wronged wife will have to be very brazen 
indeed to make a claim under this Act, if such a claim involves 
her in a scene, played before the whole world, between herself 
and the “‘ cther woman.”’ It is doubtless possible that rules 
of court could be made directing that these cases be heard in 
Chambers, but it would be as well that the statute itself 
should express an intention that this be done. If provision 
is not made for these cases to be dealt with in Chambers, the 
least that should be done is to provide either that the evidence 
shall be heard in camera (as in nullity cases), or that the 
evidence may not be reported in the press (as in divorce). 

In its present form s. 1 (1) seems likely to cause difficulties. 
The jurisdiction is to arise “ if a testator has not by his will 
made reasonable provision for the maintenance of a spouse or 
child.”” (The masculine ‘“‘ testator’ includes, of course, a 
testatrix by reason of the Interpretation Act, 1889, s. 1 (1)). 
The court may then order “ that such reasonable provision as 
the court thinks fit shall . . . be made out of the capital or 
income of the testamentary property of the testator, ar partly 
in one way and partly in another, for the maintenance of the 
person ’ Now, what does this mean? Is the 
word “ maintenance” to be taken seriously ? What is the 
relation of ‘‘ maintenance’’ in this Bill to ‘“ maintenance ” 
in the ordinary Trustee Act sense? Is it intended that no 
spouse or child shall have a claim under this Act if he has from 
other sources enough money to keep him from starvation ? 
Or, alternatively, enough to keep him in frugal comfort ? 
Or, alternatively, enough to keep him in a condition more or 
less equivalent to the circumstances of the testator? Or 
does it mean that a spouse or child has a claim against the 
estate of the testator up to the limits of his reasonable 
‘expectations’? On the one hand, the last suggestion 
seems to have something to be said for it, since the court may 
order provision to be made out of capital as well as out of 
income : nor is there anything to confine the benefits given to 
spouses pending re-marriage or to children until they can 
earn their own living. On the other hand, if all this be so, 
why should the Bill say that the jurisdiction is only to arise 
if the testator has failed to make “ 
the maintenance ”’ 


concerned. 


reasonable provision for 
of the persons concerned: ** reasonable 
provision for ’’ them would meet such a case more accurately. 

It is desirable, therefore, that the serious attention of the 
committee to which the Bill is referred should be directed to a 
consideration of what s. 1 (1) is meant to mean, and when 
that has been ascertained, steps should be taken to see that it 
does bear that meaning. 

One possible solution is this. The policy may well be that 
a spouse should be given a claim to maintenance out 
of income at least until remarriage up to the standard 
set for him or her by the testator in his lifetime. On 
the other hand, even if this be so, there does not seem 
to be any particular reason why a testator should do 
more for his children than give them such a start in life as 


his circumstances give them reasonable cause to expect. 
This can be achieved by providing that a child is to have a 
claim under the Act to maintenance out of income in accord- 
ance with the circumstances of the testator up to the time that 
he attains the age of, say, twenty-five, plus a right to such 
“advancement,” in the sense in which that word is used in 
s. 32 of the Trustee Act, 1925, as he would have had if the 
testator had died intestate. 

Supposing that this is a reasonable policy, there should be 
no difficulty in introducing amendments to give effect to it, 
and it may well be that s. 1 (1) ought to be split up into 
separate parts dealing with the respective cases of spouses 
and children, which appear to be governed by entirely different 
considerations. These observations are not put forward 
with any finality ; but it is most seriously suggested that it 
would be unwise to leave the sub-section in its present form. 

Section 2 also seems to be open to objection as it stands. 
Its object, presumably, is to fix a date after which a will 
cannot be upset. But unless saving words are introduced, 
it appears that the personal representative of any testator 
who leaves a spouse or children would be very unwise if he 
distributes the estate before the expiry of six months from the 
grant. Up to that date a claim under the Act may always be 
preferred, and since the order takes effect against the testa- 
mentary property, it is by no means clear that an executor 
who had parted with any part of the testamentary property 
might not be personally liable. Consequently, it would seem 
desirable that an amendment should be introduced to safeguard 
personal representatives who distribute the estate in good 
faith in the due course of administration and without notice 
of the fact that a claim is going to be made. Further provision 
should, of course, be made for following the property if it is 
distributed. 

There is another small point on this section. By s. 8 
‘ child ” includes child en ventre sa mére. Now supposing the 
testator dies on the Ist January leaving a widow for whom 
provision has been made but no existing children. He 
leaves his residue to his brother B, whe is also his executor. 
Supposing further that the widow has just become pregnant. 
Then the testator’s child will not be born until Michaelmas. 
Meantime B hurriedly proves the will, obtaining probate on 
the Ist of February. Then under s. 2 no application under the 
Act can be made after the lst of August, and since an unborn 
infant is not a competent party to an action, no application 
can ever be made on behalf of the testator’s child. This is, 
of course, an extreme and rather unlikely case. But it is 
quite possible that difficulties of this type may arise, and the 
point should surely be met by an amendment allowing an 
otherwise qualified child who was en ventre at the testator’s 
death to apply at any time before he reaches the age of, say, 
three months. 

There is also a small point on the combined effect of s. 6 
and s. 9 (2). Assuming, as we must if the Bill goes through, 
that it is a tardy measure of social justice, is there the least 
necessity for postponing its operation so as to exclude all cases 
where a testator dies prior to the expiration of a year from the 
passing of the Act ? A month or two of grace should, of course, 
be allowed so that the necessary rules of court may be made 
but it is not easy to see why there should be any longer 
postponement. 

Section 7 (2) provides that county court rules may assign 
to the county court the proceedings in cases where the “ net 
estate ’’ of the testator does not exceed £2,000. The expres- 
sion “‘ net estate ’’ is not a term of art and amendments should 
therefore be introduced to define its meaning. 

Finally, there is a serious point on the definition section. 
** Child ” is to include the child of a child of the testator who 
has predeceased the testator. Therefore, if the testator’s son 
predeceases him, his grandson may apply. But supposing 
that the testator excludes his son from the benefits of his 





will, and the son survives the testator, but dies before he is 
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able to obtain an order under the Act. Let us suppose that 
he leaves several infant children who are destitute. No 
one can apply under the Act. The grandchildren cannot 
apply as they are not within the section, because the testator 
predeceased their father. On the other hand, the personal 
representatives of the son cannot apply, since the Act only 
empowers the court to grant maintenance, and one cannot 
maintain a dead person. It is submitted, therefore, that the 
court should be given power in its discretion to grant relief 
under the Act to any issue of the testator. There does not 
seem to be any good reason for the limitation as it exists, nor 
is there any reason to suppose that the court would abuse 
a power extended to the degree suggested. 

The foregoing criticisms make no pretence to be exhaustive. 
On the contrary, it would seem likely that a great many other 
similar criticisms could be made, as readers will probably 
find for themselves if they study the Bill. Such as they are, 
however, they do appear to show that the Bill is not one to be 
accepted lightheartedly, even though there is no doubt at all 
that it would be of great benefit to both branches of the legal 
profession, and it appears clear that the Bill requires very 
drastic amendment if it is to be in the least workable. There 
appears to be much food for thought both for the Committee 
of the House of Commons and for the House of Lords when the 
sill reaches that stage. 








Official Searches in Form 94. 
By Sir JOHN STEWART-WALLACE, C.B., 


Chief Land Registrar. 
Some confusion regarding official searches in Form 94 appears 
to exist among practitioners. A note regarding their origin 
and purpose may assist. 

Prior to their introduction in 1930, solicitors—especially 
solicitors practising in the country—were in some difficulty. 
Under ss. 68, 140 and 113 of the Land Registration Act, 1925, 
the land certificate was such evidence of the entries in the 
register and of any plan, abstract or extract of any document 
filed at the Registry and referred to therein, as justified them 
in acting on the evidence afforded by the land certificate 
without inspection of the register. 

That is to say, the land certificate enabled solicitors to 
verify the copy of the land certificate normally supplied to 
them by the vendor by an inspection of the land certificate in 
the hands of the vendor just as they would inspect title deeds 
if the land were unregistered, without the necessity of 
inspecting the register at the Land Registry or of instructing 
their London agents to do so. 

But the land certificate could in the nature of things only 
be evidence of the entries in the register up to the date when 
it was last made to correspond with the register, and, again 
in the nature of things, that date was necessarily a past date 
and might even be many years past. 

Inspection of the land certificate, therefore, did not protect 
solicitors against the risk of adverse entries having been made 
in the register— 

(1) between the date when the land certificate was made 
to correspond with the register and the date when it was 
inspected by them ; or 

(2) between the date when the land certificate was 
inspected by them and its being handed over to them on 
completion ; or 

(3) between the date when the land certificate was 
handed to them on completion and its receipt at the Land 
Registry for the registration of the transfer or other dealing. 
So great was the protection given by possession of the land 

certificate, and so limited are the entries which can be made 
on the register without production of the land certificate, that 
the risk of adverse entries was admittedly slight. So slight 
indeed that it was accepted daily, but, such as it was, there 





in theory at all events it was. And so long as it was there 
the position was unsatisfactory. True, there were the 
expedients of cautions and priority notices for eliminating 
the risk altogether, but the machinery for bringing them into 
force was over-clumsy ; it added to costs and involved the 
payment of a Land Registry fee of 10s. 

Any remedy for this state of affairs had to fulfil certain 
overriding conditions :— 

(1) It was essential that it should eliminate any necessity 
for personal attendance at the Registry for the purpose of 
inspecting the register. For to make attendance at the 
London Registry essential would have penalised provincial 
solicitors by making the employment of London agents 
necessary ; there was not, and could not be, a land registry 
in every town or parish in England and Wales. 

(2) Secondly, it was essential that the remedy should 
cover all risk of adverse entries on the register in theory as 
well as in fact at all stages of the transaction, and that 

(3) It should involve neither additional costs to clients, 
trouble to solicitors, nor the payment of any Land Registry 
fee. 

Experienced administrators will appreciate the difficulty of 
the last condition. Remedies can usually be found for most 
evils, but owing to their cost the remedy is apt to be worse 
than the disease. 

In seeking a remedy there readily suggested itself the 
expedient adopted in the Law of Property (Amendment) Act, 
1926, for removing a similar difficulty encountered especially 
by country solicitors, in connection with searches in the Land 
Charges Department affecting unregistered land. Section 4 
of that Act provided that any person intending to make an 
application for the registration of a land charge might give 
a priority notice at least two days before the registration 
was to take effect, and that where a purchaser had obtained 
an official certificate of search, any entry made in any of the 
land charges registers after the date of the certificate and 
before the completion of the purchase should not, if the 
purchase were completed before the expiration of the second 
day after the date of the certificate, affect the purchaser. 

This remedy was, however, comparatively clumsy, intro- 
ducing, as it did, the priority notice in addition to the search, 
and unescapably added to the cost. There was a fee of one 
shilling per name for the priority notice and of Is. 6d. per 
name for the official search. 

The machinery for a similar purpose evolved in the case of 
registered land was made considerably more simple. No 
priority notice had to be given, and the whole tost of the 
machinery was thrown on the Land Registry, no Land 
Registry fee being imposed. All a solicitor, whether in the 
country or in London, had to do was to apply by post for an 
official search in Form 94; the Land Registry made the 
search, and by return of post issued the certificate of the result 
gratis. Rule 1 of the Land Registration Rules, 1930, gave the 
necessary protection by providing that where a purchaser 
had obtained an official certificate of search in Form 94, 
any entry made in the register after the date of the certificate 
and before the registration of the purchaser, should be 
postponed to the purchaser if the application to register him 
were delivered at the Registry before the office was opened 
on the third day after the date of the certificate of search. 

In this way, Form 94 removed such difficulties and risks 
as had hitherto been encountered. Its advantages were at 
once appreciated by solicitors, and it came into immediate 
and general use. Experience, however, showed that the 


period of two days allowed by the 1930 Rule for the registration 
of the purchaser was, especially in the case of country solicitors, 
over short. The Land Registration Rules, 1936, adjusted this 
inconvenience by giving priority to the purchaser for fourteen 
instead of for two days. 

In spite of its innate simplicity, however, some confusion 
exists regarding Form 94 for the simple reason that, designed 
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for one special purpose and that purpose only, some 
practitioners attempt to use it for another or fail to comply 
with the conditions precedent essential to its satisfactory use. 

It cannot be over-emphasised that the object, and the only 
object, of Form 94 is to enable purchases to be safely com- 
pleted at a distance from the Registry without personal 
attendance at the Registry, and that it is prescribed on two 
assumptions : 

(a) First, that the vendor has had his land certificate 
officially compared with the register (as he can at any time 
do without fee) up to the date of the negotiations for sale ; 
and 

(b) Second, that the purchaser has verified the copy 
entries of the register supplied to him by an inspection of 
the land certificate, and that he has insured that such 
entries are in fact the subsisting entries by insisting that 
the land certificate should be marked as examined with the 
register up to date. 

If the conditions precedent are complied with a purchaser 
only requires to ascertain from the Registry that no entry 
adverse to him has been made on the register subsequent to 
the date when the land certificate was officially compared 
with the register. Form 94 enables him to do so without fee 
and gives him priority for fourteen days thereafter to enable 
him to register the transfer or other dealing. 

Such is the essential machinery under Form 94. 

Its application is of the simplest character where the 
contemplated dealing affects the whole of the land in the 
vendor’s title and the land certificate is in the vendor’s hands. 
A slight complication arises where the land certificate is not 
available in the hands of the vendor for inspection by the 
purchaser (e.g., where it is already deposited at the Registry). 
But the adjustment necessary presents no difficulty. An 
office copy of the register can be obtained from the Registry 
for a small fee and, in the hands of the vendor, takes the 
place of the land certificate. Such an office copy is, under 
s. 113 of the Land Registration Act, 1925, admissible in 
evidence in all actions and matters and between all persons 
and parties to the same extent as the register itself, and any 
person suffering loss through any inaccuracy in it is entitled 
to be indemnified under the Act. 

The case most liable to cause confusion in searches, whether 
personal or official, is that of a rapidly developing building 
estate. On such estates numerous transfers of part are 
being made almost simultaneously, many or all of them may 
restrictive covenants on, the 
remainder of the land comprised in the vendor’s title. 

Personal searches, it should be noted, are no remedy in 
Experience has shown them to be impracticable 
in such cases both for the public and for the Registry. A 
solicitor’s clerk on attempting to make a personal search on 
a building estate under rapid development may be confronted 
with a batch of. say, fifty transfers of part already in course of 
registration at the Registry, but not yet entered on the register; 
each one of which and the plans attached to them, must be 
examined by him with meticulous care (and neither the 
transfers themselves nor the plans on them as presented for 
registration are always, it may be said, perfect !). It is a 
tedious and difficult task for a surveyor. For a layman it 
is well-nigh impossible 

From the point of view of the Registry it is equally impractic- 
able to collect the fifty prior transfers of part in various 
stages of registration in various parts of the building for the 
purpose of personal searches, possibly many times on the 
same day, and at the same time get on with the work involved 
in their examination, mapping, typing and so forth, in the 

tegistry. An impasse is reached. And 
impasse the Registry is compelled, in the interests of prior 
purchasers, registration would 
otherwise be delayed, to refuse to permit personal searches 
unless and until all prior transfers are actually entered on 
the register. 


create easements over, or 


such cases. 


because of this 


the completion of whose 


The Registry could not reasonably and properly do this were 
not entirely adequate machinery available to meet the impasse. 

That machinery is to hand in Form 94. By a simple 
adaptation of that machinery the Registry is able to remove 
all difficulty and delay. It has arranged that on the applica- 
tion of the solicitors to building estates it will issue to them 
at cost price (about £3 15s. per 100 copies) as many office 
copies of the entries in the register and of the filed plan 
as there are plots to be sold. Vendors are thus saved the 
expense of preparing copies of the entries in the register 
for purchasers. Instead, they can send an office copy of 
these entries to purchasers by post. Purchasers in turn 
are saved the expense of verifying the office copies sent to 
them, whether by inspection of the land certificate or the 
register. It is only necessary for them to satisfy them- 
selves that, since the issue of the office copy, the plot they 
are purchasing has not been removed from the vendor's 
title, and that no adverse entry has been made on the register 
affecting it. Form 94 which in terms provides for the con- 
tingency of an office copy of the register having been inspected 
by them in lieu of the land certificate, provides the necessary 
machinery for doing so. The official certificate of the result 
of the search is issued to them by the Registry by return of 
post without fee. 

In this way, with the highest possible degree of safety 
and despatch, solicitors can, without cost, eliminate all 
delay, risk, inconvenience and cost involved by personal 
searches of the register. 

A word of warning in conclusion. If solicitors to vendors 
ignore the duty cast on them by s. 110 of the Land Registration 
Act, 1925, of supplying purchasers with a copy of the 
subsisting entries on the register and supply, instead, a copy 
of obsolete editions of the register, they are doing their best 
to make purchases difficult and to delay them. If solicitors 
to purchasers do not insist upon their right to have copies 
of the subsisting entries on the register furnished to them, 
and ignore the conditions precedent to the satisfactery 
working of Form 94, they must not be surprised if the Registry, 
with the best will in the world, is unable to make the 
machinery of official searches in Form 94 work with 
smoothness and celerity. 








Company Law and Practice. 


Section 10 (1) of the Companies Act, 1929, gives a company 
power to alter or add to its articles by 


Contractual special resolution, subject to the provisions 
Restrictions on of the Act and the conditions contained 
a Company’s in its memorandum. In Walker v. London 


Power to alter Tramways Co., 12 Ch. D. 705, it was 
its Articles. held that a company cannot contract 

itself out of the provisions of s. 50 of the 
Companies Act, 1862, the equivalent section of that Act 
to s. 10 of the present Act, by a clause in its articles excepting 
any regulation contained in the articles from the operation 
of the section, and a resolution of a general meeting of the 
company to alter or modify such regulation will be valid. 
In Allen v. Gold Reefs of West Africa [1900] 1 Ch., at p. 671, 
Lord Lindley deals with the power to alter the articles of a 
company in the following terms: ‘“‘ But although the regula- 
tions contained in a company’s articles of association are 
revocable by special resolution, a special contract may be made 
with the company in the terms of or embodying one or more 
of the articles, and the question would then arise whether an 
alteration of the articles so embodied is consistent or incon- 
sistent with the real bargain between the parties. A company 
cannot break its contracts by altering its articles, but when 
dealing with contracts referring to revocable articles and 
especially with contracts between a member of the company 
and the company respecting his shares, care must be taken 





not to assume that the contract involves as one of its terms 
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” 


an article which is not to be altered.”” He then goes on to 
point out that cases may arise where members of a company 
may acquire by contract or otherwise rights which exclude 
that member from the operation of a subsequently altered 
article, and he gives as an example the case of Swabey v. Port 
Darwin Gold Mining Co., 1 Megone 385, where it was held that 
directors who had earned fees payable under the articles of a 
company could not be deprived of them by a subsequent 
alteration of the articles, which reduced the fees payable to 
directors. 

In Punt v. Symons & Co. Ltd. [1903] 2 Ch. 506, the articles 

of the company provided that one Symons should be a 
governing director with certain defined powers and also giving 
his executors certain powers. By an agreement for the 
purchase by the company of the business of Symons it was 
agreed between the company and Symons that: “‘ The 
company shall not at any time alter or attempt to alter the 
clauses of the articles of association relating to the appoint- 
ment of the vendor as a governing director as originally 
framed or do or suffer anything to be done in contravention 
of the provisions contained in those clauses respectively.” 
Symons died and the company passed a special resolution 
altering the articles so as to deprive his executors of their 
rights under the articles, and the executors moved for an 
injunction restraining the company from holding an extra- 
ordinary general meeting for the purpose of confirming that 
special resolution. In his judgment Byrne, J., said on 
this point: ‘‘ though . the company cannot contract 
itself out of the right to alter its articles, it cannot by 
altering its articles commit a breach of contract.” After 
referring at length to the judgment of Lindley, M.R., in Allen’s 
Case, supra, and to an unreported case of Pulbrook v. Ladies 
Dress Association, he says: I am prepared to hold 
that in the circumstances of the present case the contract 
could not operate to prevent the articles being altered under 
the provisions of s. 50 of the Companies Act, 1862, whatever 
the result of the alteration may be. It may be that the effect 
of an alteration after a contract is retrospective. It may be 
that the remedy is in damages only or it may be that the 
stipulations of the contract can be enforced notwithstanding 
the alteration of the articles. I think that the result of an 
alteration depends upon the special circumstances of each 
case, but speaking generally and without saying that there 
may not be some exceptions . . . I consider that the principle 
of the decision in Allen v. Gold Reefs of West Africa, supra, 
applies to a case between the company and any outside party 
on a separate contract as well as to a case between a company 
and a shareholder or the contract contained in the articles 
and that it applies in the present case.” 

These cases appear to be authority for the proposition that 
though a contract by a company not to alter its articles 
cannot be positively enforced so as to exclude the power of 
so doing conferred by the Companies Acts, yet it will confer 
certain rights on the person with whom the contract is made, 
provided that it is perfectly clear that the contract does 
purport to prevent the alteration of the articles and is not 
merely made with reference to the articles, which must in all 
circumstances be capable of being altered by special resolution. 
Such a proposition does not, however, correctly state the 
law on this subject. In the case of Baily v. British Equitable 
Assurance Co. [1904] 1 Ch. 374, the facts were as follows: 
The assurance company, whose deed of settlement provided 
that every bye-law might be altered by a bye-law or bye-laws, 
had a department the policy-holders in which were entitled 
by a bye-law to have the profits of the department, after 
deducting expenses, divided among them triennially. The 
plaintiff, relying on a prospectus which stated that the entire 
profits of the department, after deducting expenses, were 
divided among the policy-holders without any deduction for 
a reserve fund, became a policy-holder. The company then 
became an unlimited company and, subsequently, it was 
proposed to register the company with limited liability and 





to substitute a memorandum and articles of association for 
the deed of settlement. The proposed articles provided that 
5 per cent. of the profits of the department should be carried 
toa reserve fund. In an action fora declaration, Kekewich, J., 
declared that the company ought to distribute the entire 
profits arising from the department, after payment of expenses, 
etc., among the holders of policies in that department. This 
decision was affirmed by the Court of Appeal, and in the 
judgment of the court read by Cozens-Hardy, L.J., Allen’s 
Case, supra, was distinguished in the following passage : 
‘It is, however, contended that the company was registered 
under s. 209 of the Companies Act, 1862” (i.e., as an 
unlimited company) “‘and it thereby acquired power by 
special resolution to alter all or any of the provisions of the 
deed of settlement, not being in the nature of a memorandum 
of association, and all or any of the bye-laws . . . We cannot 
assent to this argument. As between members of a company 
and the company no doubt this proposition is to some extent 
true. The rights of a shareholder in respect of his shares, 
except so far as they may be protected by the memorandum 
of association, are by statute made liable to be altered by 
special resolution”: see Allen v. Gold Reefs of West Africa, 
supra. ‘* But the case of a contract between an outsider and 
the company is entirely different, and even a shareholder 
must be regarded as an outsider in so far as he contracts 
with the company otherwise than in respect of his shares . 

A company cannot by altering its articles justify a breach of 
contract.” The result of this case, therefore, seems to be 
that, as a result of a contract, certain persons, either share- 
holders or not, may have the right to prevent a company 
altering its articles. Punt v. Symons, supra, although referred 
to in argument, was not mentioned in the judgment, and the 
decision was reversed in the House of Lords [1906] A.C. 35, 
on the ground that no contract existed, so that this point 
was not there considered. Further, the decision appears to 
be inconsistent with the decision of the Court of Appeal in 
Allen’s Case, supra. In that case, Vaughan Williams, L.J., 
says: “* We are, further, all agreed that a company cannot 
contract itself out of the statutory power of alteration 

But I think we are all agreed that cases might occur in which 
a member might have acquired by contract or otherwise 
special rights against the company which would exclude him 
from the operation of the altered article.” 

It is suggested in the notes to s. 10 in ** Buckley’ that the 
relief claimed in Baily v. British Equitable Assurance Co., 
supra, was a declaration that the rights of a policy-holder 
were not affected by a completed alteration of the articles, 
and not, as is pointed out, an action for an injunction, 
but both the declaration made and the judgment in that 
case are much wider than would be necessary for the decision 
of this question, and it does not anywhere appear from the 
report what exactly was the relief claimed. In British Murac 
Syndicate, Ltd. v. Alperton Co. [1915] 2 Ch. 186, however, 
Sargent, J., treated Punt v. Symons, supra, as overruled by 
Baily v. British Equitable Assurance Co., supra, and granted 
an injunction to restrain the holding of a meeting for the 
purpose of altering articles which allowed the plaintiffs to 
appoint two directors, which they were entitled to do under 
an agreement binding on the company. In his judgment 
he refers to the passage quoted above in the judgment of 
Lord Lindley in Allen’s Case, and he goes on to say: “ This 
passage clearly requires that if the court sees that a contract 
involves, as one of its terms, that an article is not to be 
altered, then the company is not at liberty to alter that 
article so as to break that contract.” 

If this case properly embodies the law on this subject, then 
in courts of first instance, and if Baily’s Case, supra, does over- 
rule Punt v. Symons, supra, then in the Court of Appeal it is 
no longer true to assert, as was once done, that the only 
restrictions on the power conferred by s. 10 (1) of the 


Companies Act, 1929, are those imposed by law and by the 
memorandum of association. 
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A Conveyancer’s Diary. 


Last weék I considered this question with special reference to 
the recent decision in Re Winterstoke’s Will 


Right of Trusts [1937] W.N. 348; 81 Sor. J. 882. 

Representatives In that case there were two tenants for 
of Tenant life under a personalty settlement, who 
for Life to were entitled in equal shares for their lives. 
Apportionment Upon the death of one of them the trustees 
of Dividends sold some securities to provide for death 
Accruing at duties. The representatives of the deceased 
his Death on tenant for life claimed an apportioned part 
Securities Sold of the accruing dividends up to the date of 
for Division. her death. Clauson, J., held that the 


representatives of the deceased tenant for 
life were entitled to such apportioned part of the accruing 
dividends. 

I pointed out that this decision was contrary to established 
practice and to authority and this week I propose to deal 
more fully with the question. 

There was a case to which I made a passing reference last 
week which I think should be considered more fully, especially 
as the rule which Clauson, J., refused to follow was very 
plainly laid down. 

Scholefield v. Redfern (1863), 2 Dr. & Sm. 173, was a case in 
which there were several points for decision and I am not 
concerned with the facts. I must quote, however, at some 
length from the judgment of Kindersley, V.-C., which puts the 
His lordship said: ‘‘ There is another 
question of a peculiar kind and one which is novel to me. 
The point will be best explained by putting an example. 
Suppose part of the testator’s property to consist of certain 
American stock bearing interest or dividends payable at 
half-yearly periods, say, January and July, and the trustees 
sell it in order to invest the proceeds in Consols, if they sell it 
at any other time than precisely the period at which a dividend 
has just accrued, the money realised by the sale is so much 
more in proportion to the time which has elapsed since the 
last dividend day. Therefore the amount realised by the 
sale is compounded partly of the value of the stock itself and 
partly of the value of that proportionate part of the current 
half-year’s dividend which may be considered to have accrued 
since the last dividend day. It is contended that the tenant 
for life ought to have this latter portion as income. Now it 
is certain that in the multitude of cases of administration of 
estates in modern times, where similar directions have been 
given by the testators, the court has never been in the habit 
of administering any such equity. When we consider a 
little further, it is obvious that if the tenant for life is to have 
something out of the sale money, unless they invest it on the 
very day on which the dividend has just accrued due, the 
same equity ought to be administered the other way and we 
ought to take from the tenant for life something of his next 
dividend of the Consols and add that to the capital in order 
to make things equal between him and the remainderman. 
It is clear that if there is an equity one way there is an equity 
the other way.”’ His lordship said that he would not be the 
first to introduce the practice. 

This case was referred to by Kindersley, V.-C., in Freeman v. 
Whitehead (1865), L.R. 1 Eq. 266, and the principle affirmed, 
although the actual facts of that case were different, so that 
I need not dwell upon it. 

I ought to point out here that in those cases there was a 
direction by the testator for a sale and re-investment, and it 
might be said that the rule would not apply where there is a 
sale for purposes of distribution or some purpose other than 
re-investment. I do not see what difference there is in 
principle and I think that the case of Bulkeley v. Stephens 
[1896] 2 Ch. 241, shows that the rule equally applies when 
the sale is for a purpose other than re-investment. I dealt 
with that case last week, but I may remind the reader that the 
sale there was made for distribution purposes. The trust, 


matter very clearly. 








however, was not to sell and distribute but to divide the 

funds in specie between the beneficiaries after the death of the 

tenant for life. A sale was in fact made, and Stirling, J, 
held that the representatives of the tenant for life were entitled 
to a proportion of the accruing dividend on the ground that, 
if the trust had been strictly carried out by a transfer instead 
of a sale they would have received the whole of the dividend 
when it fell due. Stirling, J., nevertheless dealt with the 
contention that there was in all cases of a sale for distribution 
on the death of a tenant for life a right in his representatives 
to receive an apportioned part of the accruing dividend up 
to the date of his death. In the course of his judgment his 
lordship said: ‘* No case has been cited in which effect has 
been given to such a right as is here claimed. I have enquired 
as to the practice in the Registrar’s Office and have been 
informed that no such practice is recognised in the ordinary 
course of dealing with funds directed to be sold on the death 
of a tenant for life, and further that there is no case in which 
an order has been made giving effect to the right claimed.” 
Then his lordship pointed out the difficulties that would arise 
in ascertaining the value of the proportionate part of the 
dividend to be paid to the tenant for life, and said: *‘* How 
is the value to be ascertained ? It was suggested that it is 
to be ascertained simply by finding the dividend actually 
paid and treating it as subject to a discount of, say, 4 per cent. 
during the period between the sale and the payment of the 
dividend. In many cases that might work considerable 
injustice. I do not see how it can be determined except by 
means of the evidence of stockbrokers as to the price at which 
the stock would have been sold at the actual time of the sale 
ex dividend, the difference between this and the actual price 
being treated as the value of the value of dividend. That 
would in many cases result in a conflict of evidence, and the 
trustees would have to come to the court for protection. 
Again in the case of companies, the distribution would almost 
always be delayed and possibly for a long time. Looking 
at all these circumstances I am not prepared to introduce 
any novel practice applicable to the sale of shares in the 
ordinary course of the execution of a trust consequent on the 
death of a tenant for life.” That part of his lordship’s 
judgment is important in view of what Clauson, J., said in 
giving his decision in Re Winterstoke. 

I think then that it is abundantly clear that the rule had 
been well established by authority that there is no right 
to an apportionment of dividends where there is a sale of 
securities by trustees, whether the sale be for re-investment 
or for distribution or for any other purpose, and with great 
respect I cannot see how it can be right to say (as Clauson,J., 
did) that the practice is ‘ possibly justified by certain dicta 
of Stirling, J., in Bulkeley v. Stephens.” 

. Perhaps I had better mention in passing the decision 1 
Re Peel’s Settled Estates [1910] 1 Ch. 389, where it was held 
that, upon a direction by a tenant for life, trustees have 
invested capital money in their hands in the purchase of 
stocks, on which at the date of purchase dividends have been 
earned and declared, but not paid, the tenant for life is not 
entitled to such dividends. It is manifest that in such a 
case the whole dividend has been purchased out of capital. 

I venture to think that, apart from being a departure 
from the long established rule, the decision of Clauson, J., 
is most unsatisfactory. His lordship said that ‘‘ when without 
the question being raised,” the trustees had distributed without 
accounting to the representatives of the tenant for life for a pro- 
portionate part of the accruing dividends, they “* would not 
necessarily be liable for a breach of trust,” but “‘ when the 


question has been raised, and there is no difficulty in ascertain- 
ing the figure” payable to the representatives of the tenant 
for life, then it would be “ perfectly proper ” for the trustees 
to account to them for the apportioned dividend. 

It is, to say the least, somewhat unsatisfactory that the 
matter should depend upon whether the question is raised 
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If the representatives of the tenant for life are entitled 
to a proportion of the dividends, it would be the duty of the 
trustees to pay them, whether they raised the question or 
not. And, one may ask, how long are the trustees to wait 
to see if the question is raised ? In cases where it is uncertain 
how much the dividend will be, or whether there will be 
any at all, are the trustees to wait until that is known ? 

It will also be observed that the learned judge seemed to 
apply the new practice to cases where “ there is no difficulty in 
ascertaining the figure’ which would be payable to the 
representatives of the tenant for life. I think that it appears 
from the passage from the judgment of Stirling, J., in Bulkeley 
v. Stephens, which I have quoted, that there must be difficulties 
in every case. If Stirling, J., was right it certainly would 
not do to take the dividend or prospective dividend and 
apportion it in the ordinary way in which we speak of an 
apportionment of dividends. For example, if a dividend 
were payable half-yearly, and the tenant for life died exactly 
three months after the last dividend day, it would not meet 
the case to give his representatives the equivalent of a half 
of the dividend. Then how is it to be done? Clauson, J., 
does not tell us. 

The result of this decision appears to be that there must 
be an application to the court in every case. An appalling 
prospect ! 








Landlord and Tenant Notebook. 


Berore the Chancery Amendment Act, 1858 (commonly 

called ** Sir Hugh—or Lord—Cairns’ Act,’’) 
Damages in a plaintiff who sought specific performance 
Lieu of and whose prayer was refused, on any 


Specific ground whatsoever, might be told that he 
Performance. had a right to damages if he sued in a court 


of law instead of a court of equity. The 

statute was passed, as Sir Hugh Cairns himself said in his judg- 
ment in Ferguson v. Wilson, infra, to prevent this bandying 
about of litigants and to enable the Court of Chancery to 
do complete justice ; and it was not long before an example 
was afforded of the nature of the new jurisdiction. In 
Soames v. Edge (1860), an intending landlord sued for breach 
of a building agreement under which the defendant, already 
in occupation of certain premises, was to demolish them and 
erect a new building and become its tenant ; the demolition 
stage had been passed, and some rent paid, but no more had 
been done. In his bill, the plaintiff asked for a decree ordering 
the building to be done, and the lease to be accepted, and for 
damages. The defendant demurred on the ground that 
specific performance of a promise to build could not be 
ordered. Page Woods, V.-C., overruling the demurrer, said 
this was a case, above all others, to which this very beneficial 
Act should be applied. The effect of the bill was an offer to 
grant a lease on payment of damages, and the new Act gave 
the Court of Chancery jurisdiction to entertain such a claim. 
But the grounds for refusing specific performance are 
numerous and various. Among them is the very simple one 
that the subject-matter does not exist or, if it does, is outside 
the defendant’s control. This was emphasised in one of the 
earliest leading cases on the subject, Cuddee v. Rutter (1720), 
5 Vin. Abr. 538, when the disappointed purchaser, for future 
delivery, of £1,000 worth of South Sea Stock, found that he 
could not get a decree ordering the vendor to transfer that 
amount as agreed : partly because damages would adequately 
compensate him, and partly because one £1,000 worth of 
stock looks much like another, but also because the defendant 
had not and never had had such stock. Now, the Chancery 
Amendment Act empowered the relevant court to award 
damages in substitution for or in addition to specific perform- 
ance (or an injunction) where it had jurisdiction to apply those 
remedies to breaches of contract. So the question was bound 
to arise whether, when the defence to a claim for specific 








performance was not fraud or hardship or other inequitable 
conduct on the part of the plaintiff, but simply impossibility, 
a court of equity could award damages. 

The point was raised in Howe v. Hunt (1862), 32 L.J. 
Ch. 36, when the intending tenant of a shop, who had occupied 
it for a year and spent much money on alterations and 
contemplated spending more, sought specific performance. 
The answer was that a mortgagee of the reversion withheld 
necessary consent. The court accepted the argument that 
the case was outside the intention of the Act, but decided that 
as the plaintiff had not known of the impossibility it would 
not send him to law, and ordered damages to be assessed. 
Hardly a satisfactory decision from the point of view of 
guidance ; and one would have thought that, in so far as the 
statute was designed to prevent bandying about and promote 
complete justice by one court, the case was at least within 
the intention. 

But there is conceivably a distinction between impossibility 
due solely to the attitude of some human being, who may 
change his mind at any moment, and physical impossibility. 
At all events, in Ferguson v. Wilson (1866), L.R. 2 Ch. App. 77, 
it was held that when a defendant was sued in the Chancery 
Court for failure to deliver shares he had not got, so that 
there was no subject-matter on which a decree could operate, 
there was no jurisdiction to award damages; while in 
Hilton v. Tipper (1868), 18 L.T. 626, on the other hand, 
the conditional refusal of necessary consent, this time by 
a superior landlord, led to a different result. The plaintiff 
had occupied under an agreement for a twenty-one year 
term for three years, when he contemplated making improve- 
ments and only then found that a special licence was 
necessary. The defendant’s lessor was willing to grant 
this on terms: £50 down, and £6 a year more rent. These 
were refused. The court held that they were not exorbitant : 
that the defendant was wilfully resisting performance of 
a contract which was not deficient, but valid in itself; and 
decreed specific performance with an alternative of damages 
to be settled by inquiry if the defendant remained unable 
to grant the underlease. 

Now these cases decided under Sir Hugh Cairns’ Act may 
appear at first sight to be ancient history. But the effect 
of the Judicature Act, 1873, and its successor of 1925 is, 
it so happens, still the subject of controversy, which makes 
it necessary to treat the older cases with some respect. 
Thus, in Re Northumberland Avenue Hotel Co. (1886), 
33 Ch. D. 16, C.A., the trustee in bankruptcy of an intending 
(mesne) lessor sought to prove for damages, against the 
proposed (under) tenant, a company in liquidation. It 
appeared that the agreement for an underlease had been 
made before the company was formed, and therefore, though 
there had been entry, could not be ratified. It also appeared 
that the head lessors had since re-entered. Chitty, J., gaye 
judgment against the plaintiff, both on the ground that there 
was no contract and on the ground that as specific performance 
would be impossible, there was no jurisdiction to give damages. 
The Court of Appeal upheld the decision without mentioning 
the second reason. Then, in Lavery v. Pursell (1888), 39 Ch. D. 
508, Chitty, J., had to do with a claim by a purchaser 
of building materials to be produced by demolishing a building. 
The contract could be evidenced by part performance only, 
and as the work was to have been completed and the materials 
removed long before the action was heard, specific performance 
was out of the question. The learned judge again held that 
he had no jurisdiction to award damages: the plaintiff 
must invoke an equitable doctrine to prove his case, and 
was, therefore, limited to equitable relief. 

As against this, when in Elmore v. Pirrie (1887), 57 L.T. 
333, vendors of patent rights sued purchasers for specific 
performance or damages, and it appeared that the agreement 
provided for the patents to be exploited by a company which 
was to have but had not been formed, Kay, J., said it was 
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no longer necessary, as it was in the days of Ferguson v. 
Wilson and the Chancery Amendment Act, 1858, for the 
plaintiff to make out that he was entitled to specific perform- 
ance. Under the Judicature Act he could come to court and 
say: ‘ If you think I am not entitled to specific performance, 
give me damages.”’ 

Then in Foster v. Wheeler (1888), 38 Ch. D. 130, C.A:. the 
plaintiff claimed specific preformance of, or in the alternative 
damages for the breach of, an agreement by which the 
defendant had undertaken to take a lease of premises which 
he (the plaintiff) held as tenant, it being part of the agreement 
that the plaintiff should surrender his own lease to the 
landlord. The latter had duly offered a lease which answered 
to the requirements, but died before action brought. Damages 
were awarded at first instance, and while the defence relied, 
inter alia, on vagueness, the point that if specific performance 
could not be decreed damages could not be given, was 
apparently not taken. In the Court of Appeal, Lindley, L.J., 
suggested that the specific remedy could not have been 
granted, while upholding the judgment awarding damages, 
and never mentioned the possibility that there was 
consequently an absence of jurisdiction. 

Another landlord and tenant case was Nicholson v. Brown 
(1897), 41 Sox. J. 490, in which the plaintiff originally claimed 
specific performance, or alternatively damages, against the 
intending tenant of a shop. After the writ was issued, he 
wrote telling the defendant that if he persisted in his refusal 
he would let to a third party, and did so. No application for 
leave to amend was made till the reply stage of the trial, 
after defendant’s counsel had urged that as the plaintiff had 
himself made specific performance impossibie, the whole 
action must fail. But leave was granted on the terms that 
the defendant should be treated in the same way as if the 
action had been brought in the Queen’s Bench Division for 
damages only. 

If the later decisions be sound, it, would appear that 
impossibility of specific performance is no longer a bar to an 
award of damages in favour of a party asking for both 
remedies in a court of equity. But it would still seem to be 
the rule, according to Lavery v. Pursell, that damages cannot 
be awarded when part performance must be relied on by the 
plaintiff to prove his case. 








Our County Court Letter. 
THE CONTRACTS OF STOCKBROKERS. 
In the recent case of English v. Iles, at Lymington County 
Court, the claim was for £13 lls. 3d., as the balance due in 
respect of shares bought and sold on the defendant's behalf. 
The plaintiff was a stockbroker and his case was that in 
October, 1936, on the defendant’s instruction, 100 shares 
were bought on his behalf at 33s. each, and 100 other shares 
at 63. 63d. each. The plaintiff's commission was 44d. per 
share. No instructions were received as to the selling price, 
but, on the last day of the account, the defendant ordered a 
sale of the shares. The result was a loss of the above amount, 
which was not disputed, and an offer of £5 in settlement was 
received in June, 1937. The defendant’s case was that, being 
prepared to gamble with £5, he gave instructions that any 
profit should be taken and any loss should be limited to 
6d. per share, i.e., it was to be a transaction in differences. 
His Honour Judge Cave, K.C., observed that it was not until 
June, 1937, that any suggestion was made that anyone but 
the defendant was responsible for the unsuccessful adventure. 
The alleged instructions (as to selling at a profit or when the 
loss amounted to 6d.) were such as would not be accepted by 
a stockbroker, who would only accept instructions to sell 
when shares go down or up to specified prices. Judgment 
was given for the plaintiff, with costs. 


OWNERSHIP OF GREENHOUSE. 
In the recent case of Flint v. Bull, at Bakewell County Court, 
the claim was for £10, as the price of a greenhouse or as damages 
for its detention. The plaintiff's case was that he had spent 
£17 15s. on building the greenhouse while living in the house 
to which it belonged. Having given notice to quit to the 
landlord, the plaintiff received a visit from the defendant, the 
incoming tenant. The latter was told that the tenant-right 
valuation, household fittings and the greenhouse would 
amount to about £20 or £25. On his representation that he 
was taking everything over, the defendant was let into 
possession by the landlord, and paid £7 3s. 6d. for household 
fittings, and £5 15s. for tenant-right. Liability to pay for 
the greenhouse was disputed, however, although it had been 
used by the defendant’s wife for growing tomatoes, and the 
plaintiff had been refused permission to remove it. The 
defendant’s case was that his tenancy was for two years, and 
he only agreed to take over the greenhouse on condition that 
the landlord would take it over at the end of his tenancy. 
This condition was not accepted by the landlord, and (in 
spite of the tomatoes) the plaintiff could have removed the 
greenhouse at any time, but he had never asked to do so. 
His Honour Judge Longson gave judgment for the defendant, 
with costs. 
THE MONEYLENDERS ACT, 1927. 
In a recent case at Liverpool County Court, the names of the 
parties were not disclosed, with the approval of the judge. 
The claim was for £50 10s., being the amount due under a 
promissory note and interest at 48 per cent. from May, 1931, 
to October, 1933. The plaintiff had advanced £25 in May, 
1931, and £2 had been repaid in December, 1933, and £2 in 
March, 1937. The defendant's case was that there had been 
a previous transaction and, on a loan of £10, the amount of 
interest paid in two months was £4 10s. Interest had therefore 
been paid at the rate of 260 per cent. It was then arranged 
that, in consideration of the payment off of £14 on the first 
loan, the plaintiff should advance another £25. The fresh 
promissory note did not mention the repayment, and it was 
therefore contended that, as the terms were not correctly 
stated, the contract was void. His Honour Judge Dowdall, 
K.C., gave judgment for the defendant, with costs. 








Reviews. 


International Loans and the Conflict of Laws. By Dr. Martin 
Domke. 1937. Demy 8vo. pp. 21. London: Sweet 
and Maxwell, Ltd. 2s. 6d. net. 

This paper, short though it is, will prove invaluable to all 
lawyers whose work brings them into contact with the peculiar 
currency problems of modern international law. The 
difficulties and complications arising therefrom are assuming 
an ever-increasing importance, and this penetrating analysis 
of the most recent judicial decisions in several sovereign states 
is exceedingly timely from the point of view both of economists 
and jurists. 


Matrimonial Causes, being an Exposition of the Matrimonial 
Causes Act, 1937, and the Summary Procedure (Domestic 
Proceedings) Act, 1937. By Leste Brooks, B.A. (Cantab.), 
of the Middle Temple and Western Circuit, Barrister-at- 
Law. 1937. Demy 8vo. pp. xxvii and (with Index) 148. 
London : Butterworth and Co. (Publishers) Ltd. 7s. 6d. net, 
This inexpensive work contains not only the two Acts 

mentioned in the title with the author’s copious notes, but 

also a short history of the law of divorce in this country, 
something more than an outline of the main points of practice 
and procedure, some forms, and two appendices containing 
the relevant sections of all the statutes dealing with matri- 





monial causes, the Rules for the Trial of Matrimonial Causes 
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at Assizes, and Ords. XVI and XXXVa of the Rules of the ; 


Supreme Court (the Poor Persons’ Rules). 

Ample guidance will be found in the notes on the meaning 
of such words and phrases as “‘ unsound mind,” “ mental 
defective,” “exceptional hardship” and “ exceptional 
depravity.” Innovations in summary procedure such as 
the “statement of allegations” to be furnished by the 
probation officer or any other person who has been requested 
to attempt to effect a conciliation (see s. 4 of the Summary 
Procedure (Domestic Proceedings) Act, 1937) or the 
admissibility of certain statements by the probation officer 
under s. 5 of the same Act in spite of the rule as to hearsay, 
receive careful treatment. This book should prove useful 
to solicitors who want a work of quick and easy reference on 
everyday points arising in their divorce practice. 


By E. Stewart Fay. 1937. Demy 


Hanged by a Comma. 
Y Y 
London: Lovat 


8vo. pp. vil and (with Index) 280. 

Dickson, Ltd. &s. 6d. net. 

The worst thing about this excellent book is its title. To 
the unlearned it suggests a mystery thriller. Only those 
acquainted with the details of modern state trials will 
recognise the allusion to Casement’s condemnation, and even 
that amount of intuition will not tell them the author’s 
subject, which is the story of the statute book. Epoch by 
epoch, from the Plantagenet line to the House of Windsor, 
it is shown how truly the Acts of Parliament reflect the spirit 
of each age. Here are tragedies, comedies, oppressions, 
repressions, reforms and curiosities of legislative zeal all 
leaving their mark on our enacted laws, sometimes inspiring 
legal inventiveness to ingenious evasion, sometimes surviving 
as obstinate anachronisms. How many lawyers know that 
under a statute of 1275, still alive, they may be imprisoned 
for a year and a day for “‘ any manner of deceit or collusion 
in the King’s court”? ? Much of learning and research is 
here presented with a light touch and an entertaining turn. 
The law student who reads this book will find himself 
far better able to digest the heavier fare of formal legal 
history. Here and there the arrangement of the matter 
might be better. For instance, pressing to death, abolished 
by statute in 1772, hardly fits aptly into the Regency chapter, 
but such matters do not seriously affect the many-sided 
charm of this book. The wonder is that no one before should 
have thought of mapping the strange country of our statute 
law. 


Books Received. 

The Journal of the Society of Public Teachers of kaw. 1937. 
Edited by H. F. Jotowiez, M.A., LL.D. London: 
Butterworth & Co. (Publishers), Ltd. Price 3s. 6d. 

The Lawyer's Companion and Diary, 1938. Edited by 
Morton F. Parisu. London: Stevens & Sons, Ltd. ; 
Shaw & Sons, Ltd. Prices from 5s. to 14s. 6d. 

The Ayes Have It. The Story of the Marriage Bill. By 
A. P. Hersert. 1937. Crown 8vo. pp. ix and 240. 
London: Methuen, Ltd. 6s. net. 

An Outline of Roman Law. By Joun Spencer MurrHeEaD, 
D.S8.0., M.C., D.L., B.A., LL.B. 1937. Demy 8vo. pp. xl 
and (with Index) 199. London, Edinburgh and Glasgow : 
William Hodge & Co., Ltd. 10s. net. 

Death Duties. By Rosert Dymonp, Solicitor of the Supreme 
Court, and Frank Scuarrer, LL.B. (Lond.). Eighth 
Edition, 1937. Royal 8vo. pp. Lxiv and (with Index) 584. 
London, Liverpool, Birmingham and Glasgow: The 
Solicitors’ Law Stationery Society, Ltd. 40s. net. 

Company Accounts and Balance Sheets. By Micuaet Moore, 

Chartered Accountant. Second Edition, 1937. Demy 8vo. 

pp. ix and (with Index) 139. London: Jordan & Sons, 

Ltd. 5s. net. 








Obituary. 
Mr. L. E. De GRUYTHER, K.C. 

Mr. Leslie Edward De Gruyther, K.C., of Paper Buildings, 
Temple, died at Brighton on Thursday, 11th November, at 
the age of seventy-four. Mr. De Gruyther won a studentship 
in 1884, and was called to the Bar by the Middle Temple in 
1885. He took silk in 1908. In 1917 he was made a Bencher 
of his Inn, and he was Treasurer in 1932. He had a large 
practice at the Bar of the Judicial Committee of the Privy 
Council, specialising in Indian Appeals. 

Mr. F. G. THOMAS, K.C. 

Mr. Frederic George Thomas, C.M.G., K.C., of Goldsmith 
Building, Temple, died in London on Wednesday, 17th 
November, at the age of sixty-five. He was educated at 
Exeter School and Sidney Sussex College, Cambridge, where 
he was President of the Union in 1894. He was called to the 
Bar by the Inner Temple in 1899, and took silk in 1921. He 
was elected a Bencher of his Inn in 1928. Mr. Thomas 
practised at the Parliamentary Bar. 

Mr. G. B. ROOKE. 

Mr. Gerald Bradley Rooke, Barrister-at-Law, died at his 
home at Barnes on Tuesday, 16th November, at the age of 
sixty-five. Mr. Rooke was called to the Bar by the Inner 
Temple in 1896. 

Mr. W. J. BANNEHR. 

Mr. Walter John Bannebr, solicitor, of Stansted, Kssex, 
died at a nursing home in London on Thursday, 11th 
November, at the age of sixty-four. He was admitted a 
solicitor in 1902. 

Mr. A. 8S. BENDALL. 

Mr. Alexander Shaw Bendall, solicitor, of Mildenhall, 
Suffolk, died recently. Mr. Bendall served his articles with 
his father, the late Mr. Thomas P. Bendall, of Soham, Cambs., 
and was admitted a solicitor in 1902. He was head of the 
firm of Messrs. Bendall & Sons, of Newmarket and Mildenhall. 


Mr. G. KE. 8. DAVIS. 

Mr. George Edgar Shuter Davis, M.A., Cantab., solicitor, 
a partner in the firm of Messrs. Smiles & Co., of Bedford Row, 
W.C., died on Saturday, 13th November. Mr. Davis was 
admitted a solicitor in 1901. 


Mr. A. L. LANE. 


Mr. Alfred Lionel Lane, solicitor, of Lydney, Glos., died 
in London on Tuesday, 16th November, in his fifty-ninth 
year. Mr. Lane was admitted a solicitor in 1902, 


Mr. A. W. PHILLIPS. 

Mr. Albert William Phillips, solicitor, a partner in the firm 
of Messrs. Huntley, Son & Phillips, of Tooley Street, K.C., 
and Hove, died at his home at Hove on Monday, 15th 
November, at the age of sixty-five. Mr. Phillips was admitted 
a solicitor in 1919. 

Mr. J. SOLOMON. 


Mr. Joseph Solomon, solicitor, senior partner in the firm 
of Messrs. Solomon, Staddon & Barnes, of Finsbury Pavement, 
E.C.2, died on Tuesday, 16th November, at the age of seventy- 
six. Mr. Solomon, who had been articled to his father, the 
late Mr. Saul Solomon, was admitted a solicitor in 1884. 





The Minister of Agriculture has appointed Mr. W. C. 
Sneath to be a member of the Arrears Investigation Committee 
set up under s. 20 (4) of the Tithe Act, 1936, in succession 
to Mr. T. Howorth, who has resigned owing to pressure of 
other business. Mr. Sneath is a Fellow of the Institute of 
Chartered Accountants. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


15 NovemBer.—On the 15th November, 1893, two hundred 
and eighty Radical M.P.s waited on 
Lord Herschell with a grievance. In appointing county 


magistrates, the Liberal Chancellor had ignored several of 


their nominations, and they complained that he should not have 


consulted the lord-lieutenants in the matter of the fitness of 


nominees. Herschell promptly enlightened their ignorance 
of constitutional law in a long and telling reply, declared that 
the persons rejected were grossly unfit for the bench, and 
reminded them that voting for them was not an absolutely 
sufficient substitute for sense, ability and dignity. So the 


discontented Gladstonians got their answer. 


16 NovemBer.—On the 16th November, 1616, Thomas 
afterwards Lord Keeper, 
became Recorder of London. His sympathy with Sir Edward 
Coke had aroused the hostility of Bacon, then Attorney- 
General, who had written to King James: ‘‘The man upon 
whom the choice is like to fall, which is Coventry, I hold doubt- 
ful for your service, not but that he is well learned and an 
honest man, but he hath been, as it were, bred by Lord Coke 
and seasoned in his ways.’’ Still, he was elected. 


Coventry, 


17 Novemsper.—On the 17th November, 1890, the knell 
of Parnell’s leadership of the [rish Party 
was sounded in the Divorce Court when Captain O’Shee 
was granted a decree nisi in his divorce suit, ‘* the uncrowned 
King of Ireland” being named as co-respondent. Though 
his own followers at first showed an inclination to stand 
by him, their Liberal allies, led by Mr. Gladstone, and 
embodying the Nonconformist conscience, destroyed his 
authority by the threat of withdrawing their support from 
Home Rule so long as the party advocating it was led by an 
adulterer. 


18 November.—On the 18th November, 1898, Mr. Justice 
Mathew tried a mysterious case at the 
Northampton Assizes. One evening, the express from St. 
Pancras to Manchester had encountered a heavy obstruction 
about a mile south of Wellingborough Station. Subsequent 
examination had shown that the engine was extensively 
damaged, and search on the track revealed an elaborate 
obstacle of crowbars embedded in the ballast between the 
rails, and heavy fishplates stolen from a railway hut, the 
whole weighing one-and-a-half hundredweight. Frederick 
Tomlinson, a fellow caught loitering in the neighbourhood, 
was now tried for the attempted train-wrecking, and, being 
convicted, was sent to penal servitude for life. 


19 Novemper.—Here is an incident of the leisurely 
eighteenth century. On the 19th 
November, 1771, the Barons of the Exchequer ‘* came into 
Court about nine o’clock and after waiting near an hour 
for Baron Adams, the Chief Baron received a letter from his 
lordship informing him of the impossibility of his attending 
the Court that day on account of the death of Lady Adams. 
The Court then entered into the business of the day.” 


20 November.—The decision in Jones v. Lock, heard by 
Lord Cranworth, on the 20th November, 

1865, is odd enough to be worth remembering. A father put 
a cheque for £900 into the hand of his nine-month old son, 


saying: “I give thisto baby. It is for himself and I am going 
to put it away for him.” When his wife said : Don’t let 


him tear it,” he answered: ‘‘ Never mind if he does. It is his 
own and he may do what he likes with it.” He then took 
back the cheque and put it away. A week later he died. 
The Chancellor held that there had been no valid gift or 
declaration of trust. 





21 NovemBer.—On the 21st November, 1692, Henry 
Powle, Master of the Rolls, died. He 
was buried at Quenington, in Gloucestershire. 


THe WeeEk’s PERSONALITY. 

If ever a judicial appointment was political that of Henry 
Powle to the Mastership of the Rolls by the newly-arrived 
Prince of Orange certainly was. It is true that he had been 
called to the Bar at Lincoln’s Inn in 1654, and in the singularly 
short space of five years had become a Bencher, but from the 
Restoration onwards he had been too active a politician to 
trouble himself about a legal career. From his first appearance 
in Parliament as Member for Cirencester he was a violent 
opponent of the Court party, going so far as to accept a secret 
gratuity from the French King to further his intrigues. It 
is not surprising to note that one who had taken money from 
France was among those most eager to welcome a King from 
Holland. He headed the 160 former members of Parliament 
whom William called together on his arrival, bluntly asserting 
that “‘the wish of the Prince is sufficient warrant for our 
assembling.” It was by his services as Speaker in the 
Convention Parliament that he earned his judgeship, and, as 
he lost his seat after the next election, he retired wholly into 
his judicial capacity during the remaining two years of his 
life. 


3ABIES IN Court. 


Ar Liverpool Police Court, recently, the hearing of the case 
against an accused woman was rendered impossible by the 
ceaseless crying of a baby in her arms. At last, her solicitor, 
after a whispered consultation with his client, applied for 
a twenty-minute adjournment. The infant had been pro- 
testing that its feeding time was overdue. It was in 
somewhat similar circumstances that a baby contributed 
a little comic relief to legal history on the day of the retirement 
of Lawrence, L.J., in 1933. While its mother was waiting 
to make an application to the Court of Appeal it began to 
ery. Taken outside, it still made its voice heard through 
the double doors. When the moment came for the woman 
to make her request to the lords justices, it kicked and 
struggled and screamed. ‘* He should have had a feed at 
twelve o'clock,” she said, apologetically. ‘* He wants his 
lunch, don’t you, darling?” With rather puzzled dignity, 
Lord Hanworth suggested an adjournment for the purpose. 
But at that point relief appeared in the person of the sister 
of the retiring judge, who had come to see the last of her 
brother in court, but who now nobly offered to look after 
the infant outside while the mother made her application. 
So all was well. 


** WITHIN THE MEANING OF THE AcT.”’ 


A learned judge of the King’s Bench Division has recently 
held that *“‘ cream in bottles can be described as tinned,” 
thus adding another drop to the mighty stream of judicial 
interpretation of the legislative wisdom flowing so abundently 
from Westminster to Whitehall. It has been held that under 
the Bastardy Acts the expression “‘ single woman ”’ includes 
a married woman. Under another statute the expression 
“cart or carriage ” has been construed as covering a bicycle. 
The Workmen’s Compensation Acts have, for some years, 
been giving the judges ample practice in the art of inter- 
pretation, and one of the most interesting products of their 
skill was the discovery that murder is an accident (within 
the meaning of the Act). A colliery cashier, travelling by 
train with the wages money, had been murdered and robbed. 
Could his dependents recover compensation? True, the 
learned judges agreed that it would hardly be a happy 
expression to say that Rizzio died by a fatal accident in 
Holyrood Palace, but they nevertheless held, that for legislative 





purposes, murder was accidental. 
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Notes of Cases. 
House of Lords. 


Blee v. London & North Eastern Railway Co. 


Lord Atkin, Lord Russell of Killowen, Lord Macmillan, 
Lord Maugham, and Lord Roche. 5th November, 1937. 


WoRKMEN’S CoMPENSATION—MotTor AccipENT TO RaliL- 
WAYMAN ON Way FROM Home To EMERGENCY Duty 
OVERTIME Pap FROM TIME OF LEAVING HomE—-WHETHER 
AccipENT Artsinc Out of EMmMpLOYMENT—-WORKMEN’'S 
CoMPENSATION Act, 1925 (15 & 16 Geo. 5, c. 84). 


Appeal from a decision of the Court of Appeal. 


The appellant was the widow of a workman employed by 
the respondents. The deceased’s normal hours of work 
were from 7.20 a.m. to 5 p.m. It was a term of his contract 
that he might be ordered outside those hours to do emergency 
work on the railway, for which he received overtime payment, 
beginning from the time he left his home. In January, 1935, 
after his return home after working the usual time, he received 
a message ordering him to go to assist in replacing derailed 
trucks. While on his way to the scene of the mishap, he 
was knocked down in the street by a motor-car and received 
injuries from which he died. The county court judge held 
that Blee’s employment began when he left his home, and 
that the accident arose out of and in the course of his employ- 
ment. The Court of Appeal held that the accident did not 
arise out of or in the course of Blee’s employment, and they 
set aside the award. 

Lorp ATKIN referred to the respective speeches of Lord 
Dunedin in Davidson v. M’ Robb [1918] A.C. 304; of Lord 
Atkinson in St. Helens Colliery Co. v. Hewitson [1924] A.C., 
at p. 71: of Lord Cave in Newton v. Guest, Keen & Nettlefolds 
(1926), 135 L.T. Rep. 386, and of Lord Russell of Killowen 
in Alderman v. Great Western Railway Co. |1937] A.C., at p. 461, 
and said that in the present case, if the course of the employ- 
ment had begun, there was no dispute that the injury by 
street risk was an injury by accident arising out of the employ- 
ment. The respondents said that this was the ordinary 
case of a man making his way to his work, and that it did 
not matter what the particular hours were. Normally he 
would have to present himself at 7.20 a.m. On emergency 
he had to present himself also at 8 p.m., LO p.m., or whatever 
the emergency time might be, but the contractual position 
remained the same; the employment did not begin until 
he had reached his work. On the other hand, the appellant 
argued that, whatever were the true result in other cases, 
in this case there was evidence on which the county court 
judge could find that the workman was * doing something 
that was part of his service to his employer” ; something 
‘in discharge of a duty to his employer directly imposed 
on him by his contract of service” ; was “ actually engaged 
in the performance of his contract of service ”’; and was 


engaged ‘“‘in the discharge of a contractual duty to the 
employer.” The case was not free from doubt, but he (his 


lordship) had come to the conclusion that there were special 
facts in it, in the special duty to obey the emergency call 
at any hour, and the fact that the workman was paid from 
the time he left his house, so that the time was his master’s 
time and he was under an obligation to proceed with reasonable 
dispatch by the reasonably shortest route, which afforded 
evidence from which the county court judge could infer 
that, from the time the workman started from his house, he 
was “actually engaged in the performance of his contract 
of service. This decision had no general application to cases 
where workmen were employed to work at hours which 
differed from their normal hours of labour, although they were 
discontinuous. Any such case must be decided on its own 
facts. The appeal should be allowed. 


The other noble lords concurred. 








Lynskey, K.C., and W. Shakespeare, 


CouNsEL: G. J. 
for the appellant; Sir Walter Monckton, K.C., and F. W. 


Bency, for the respondents. 
Souicirors : Pattinson & Brewer ; 
[Reported by R. C. 


I. B. Pritchard. 


CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 

Walton v. Rikof. 
Greene, M.R., Romer and Mackinnon, L.JJ. 

18th October, 1937. 

VACATION—UNSUCCESSFUL 

LESS THAN ONE CLEAR Day 
BEFORE RESUMPTION OF SirrinG—RUuULE OF PRACTICE 
FOR Court’s CoNVENIENCE—ENTRY DeEspPITE EXPIRATION 
oF TimE—Power OF REGISTRAR. 


PrAcTICE—APPEAL—NOTICE IN 
ATTEMPT TO ENTER APPEAL 


On the 30th June, 1937, Farwell, J., gave judgment for the 
plaintiff in this action. On the 10th August the defendant's 
solicitors gave notice of appeal for the 12th October, the first 
day of the Michaelmas Sittings, under the misapprehension 
that the notice should not be given for a day when the court 
would not be sitting. When a member of their staff attended 
on the 11th October to enter the appeal he was prevented from 
doing so in accordance with a rule of practice that it should 
have been entered at least one clear day before the court 
resumed its sittings (see Annual Practice, 1937, p. 1273, 
note to Ord. LVIII, r. 8). On the 13th October the defendants 
gave notice of motion asking for leave to enter the appeal 
though the time fixed had expired and alternatively for leave 
to serve a further notice of appeal. 

GREENE, M.R., said that no new notice of appeal was 
necessary, and that there had been a mere breach of a rule 
of practice made for the court’s convenience. The court would 
order the appeal to be entered though the rule had not been 
complied with. In future if an application to enter an appeal 
were made in like circumstances it would be enough to bring 
the matter to the notice of the cause clerk, who would refer 
it to the Registrar and, unless the Registrar saw reason for 
an application to the court, he would himself have »ower to 
order it to be entered. In ordinary cases appellants should 
comply with the rule. 

Romer and Mackinnon, L.JJ., agreed. 

COUNSEL : Ungoed Thomas ; J. N. Gray. 

Souicirors : Curwen, Carter & Evans ; Lee, Boiton & Lee 

[Keported by FRANCIS H. CowPeR, Esq., Barrister-at-Law.] 
The ‘‘Cristina.’’ 
9th November, 1937. 


INTERNATIONAL LAw—CIvIL W aR—DIPLOMATICALLY 
RECOGNISED GOVERNMENT—DECREE  REQUISITIONING 
Suips—Suipe REGISTERED IN Port Not HELD BY GOVERN- 
MENT—ONn Hicu Seas at Date or DEcCREE—SEIZED BY 
ConsuL IN ENGLISH Port—Errect or DECREE. 


Greer, Slesser and Scott, L.JJ. 


Appeal from a decision of Bucknill, J. 

In June, 1937, Spain, being in a state of civil war between 
the forces of the Valencia Government (diplomatically 
recognised by England as the Spanish Republican Govern- 
ment) and those of General Franco’s Government (not 
diplomatically recognised) each occupying approximately 
half the territory of the country, the port of Bilbao was 
captured by the army of General Franco. A few days later 
a decree was promulgated by the Valencia Government 
requisitioning all vessels registered in that port which were to 
be at their disposal. By the decree the owners were to hand 
over administration of such vessels to the bodies designated 
by that Government for the purpose of receiving instructions. 
At the time of the promulgation of this decree * The Cristina,” 
a ship registered at Bilbao, was on the high seas. On the 
9th July, the ship having put in at Cardiff without having 
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returned to Spain, the captain reported his arrival to the 
Spanish Consul there, who required him to produce the 
ship’s papers for the requisition decree to be endorsed on them. 
This he failed to do, and on the 13th July, the consul, acting 
on instructions from the Spanish Consul-General and treating 
the Valencia Government as owners, dismissed the captain 
as well as such officers and sailors who were not in sympathy 
with that Government. On the 14th July, he went on board 
with a new captain and appointed him in the name of his 
Government. The ship owners, and the owners of other ships 
seized in similar circumstances, issued writs in the British 
Admiralty Court claiming possession of their vessels. The 
Valencia Government moved to set aside the writs on the ground 
that the vessels were ‘‘the property of the Government of Spain, 
a recognised foreign independent state, and that the said 
state declines to sanction the institution of these proceedings 
in this court.” They contended that the ships were in their 
possession, that they had a right to possession and that the 
actions impleaded a foreign sovereign. The ship owners 
contended that the decree was not made in accordance with 
the constitution of Spain. Bucknill, J., set aside the writs. 

GreER, L.J., dismissing the appeal of the shipowners, said 
that the question whether or not the decree had been made in 
accordance with the constitution of Spain had no bearing on 
the matter. The question was whether the recognised 
Government had submitted to the court’s jurisdiction. The 
appellants had argued that, by reason of the conduct of the 
representatives of that Government at Cardiff in seizing the 
“Cristina,” contrary to recognised international good manners, 
the court should not give effect to the rules laid down with 
regard to the powers of British Courts to make orders binding 
on foreign Governments. But this case was governed by 
“The Jupiter” [1924] P. 236. The Government did not 
consent to the jurisdiction of the English courts. The rights 
of the owners could be asserted only by diplomatic pressure 
and not through a judgment of an English court. 

SLESSER and Scorrt, L.JJ., agreed. 

CounsEL: Willink, K.C., and Willmer ; 
O. Bateson. 

Souicirors : /nee, Roscoe, Wilson & Glover : 


Pilcher, K A m and 


Petch & Co. 


[Reported by FrRANcIs H. Cowrer, Esq., Barrister-at-Law.] 


Sitwell ». Sun Engraving Co. Ltd. 


Greene, M.R., Romer and MacKinnon, L.JJ. 
15th November, 1937. 


CopyriGHt—PuBLICATION OF Part of PokM—ACTION FOR 
INFRINGEMENT—DEFENDANT’S CLAIM TO INSPECTION OF 
WuHoL_e PoemM—PLAINtiFrr’Ss ALLEGATION THAT PUBLICA- 
TION OF CERTAIN Parts Micut Tenp To INCRIMINATE Him. 
Appeal from a decision of Clauson, J. (81 Sox. J. 884). 
The defendants were the printers and publishers respec- 

tively of a periodical in which certain verses were published 

of which the plaintiff claimed to be the author. In an action 
by him in respect of alleged infringement of copyright the 
first defendants by their defence did not admit that he was 
the author and denied that he was the owner of the copyright. 
The second defendants further contended that it would be 
contrary to public policy to enforce the rights claimed, and 
by this summons sought an order that the plaintiff should 
give them inspection of the whole poem of which the verses 
formed a part. The plaintiff contended that he was entitled 
to cover up certain parts of the poem, but not those published 
by the defendants, on the ground that if they were published 
he might render himself liable to proceedings for libel. 

Clanson, J., said that unless inspection was given within 

twenty-one days the action would be dismissed. 

GREENE, M.R., allowing the plaintiff's appeal, said that 

the defence involved the proposition of law that where a 

person had written an unpublished work containing a portion 


entitled to protection in a court, that person could not 
complain in an action for infringement of copyright against 
anybody who had published an inoffensive portion of his 
work. The defendants alleged as a fact that there were 
stanzas in existence which, if added, would make the whole 
disentitled to protection. But the plaintiff was entitled to 
rely on the rule that he could not be made either by 
interrogatories or by discovery of documents to disclose 
matters which might tend to incriminate him. His lordship 
could not assent to the proposition that before he could 
maintain his claim, he must produce for inspection other 
parts of the poem not referred to in his statement of claim. 
By the order made he had been ruled out from establishing 
his pleaded case, being given the option of doing something 
which he swore would tend to incriminate him or having his 
action dismissed. 

Romer and MacKinnon, L.JJ., agreed. 

CounseL: J. Foster ; Wallington, K.C., and Richmount. 

Soticitors : Frere, Cholmeley & Co. ; Rhys Roberts & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Sutherland Publishing Co. Ltd. v. Caxton Publishing Co. Ltd. 
(No. 2). 
Greene, M.R., Romer and MacKinnon, L.JJ. 
15th November, 1937. 

Copyricgut — Book — INFRINGEMENT AND CONVERSION — 
LIMITATION OF AcTIONS—MEASURE OF DamMaGEs—Copy- 
RIGHT Act, 1911 (1 & 2 Geo. 5, c. 43), ss. 7, 10. 

Appeal from a decision of Crossman, J. (81 Sox. J. 79). 


The plaintiffs published a technical book called ** Heating 
and Ventilation,’ a considerable portion of which was 
incorporated in the third volume of a book called ‘ The 
Modern Practical Plumber,” published by the defendants 
who were then unaware of the earlier work. The plaintiffs 
brought an action claiming damages under the Copyright 
Act, 1911, for infringement under s. 6, and conversion of 
infringing copies under s. 7, the writ being issued on the 
2nd May, 1935. On a preliminary point of law the Court of 
Appeal held that the remedies in damages for infringement 
and for conversion respectively were cumulative and not 
alternative (80 Sox. J. 145). On the trial of the action 
Crossman, J., held (inter alia) that damages for conversion 
under s. 7 of the Act were subject to the same limitation of 
three years provided in s. 10 as the damages for infringement 
of copyright. The plaintiffs appealed. 

GREENE, M.R., allowing the appeal, said that the right 
created by s. 7 was essentially different from copyright. 
The former was a right to corporeal property, the latter to 
incorporeal. The remedies also were different. His lordship 
considered that s. 10 was confined to claims in respect of 
infringement. The period thereby provided ran from each 
act of infringement and there might be several. In the case 
of conversion, the period of limitation was six years running 
from the act of conversion. In the result the damages 
awarded should be increased from £200 to £544. 

Romer, L.J., agreed. 

MacKinnon, L.J., dissented. 

CounseL: Shelley, K.C., and Aldous ; Hon. S. O. Henn 
Collins, K.C., and Macgillivray. 

Soxicirors : White & Leonard & Nicholls & Co. ; Oswald 
Hickson, Collier & Co. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at- Law.] 





Mr. Justice Macnaghten, at the opening of the Nottingham- 
shire Assizes last Wednesday, says The Times, referred to the 
abolition of the Grand Jury, and said that hardly an assize 
passed at which one did not find a case where the lack of the 
Grand Jury was more than an inconvenience. It was a 





which was libellous or obscene and which would not be 





public mischief. 
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High Court—Chancervy Division. 
Conybear v. British Briquettes Ltd. 
Bennett, J. 27th and 28th October, 1937. 


CoMPANY—TRANSFER OF SHARES—CONSIDERATION STATED— 
No Monrey PasseEp—StTAMPING—OBLIGATION OF COMPANY 
to Ree@isteER—Stamp Act, 1891 (54 & 55 Vict. c. 157), 
ss. 1, 17, Sched. I—Finance (1909-10) Act, 1910 (10 Edw. 
7, c. 8), s. 74. 


The defendant company, incorporated in 1929, was a public 
company with a capital divided into 1,000,000 preference 
shares of £1 each and 1,000,000 ordinary shares of £1 each. 
The four plaintiffs were shareholders, the plaintiff Conybear 
holding about 700 preference shares and 1,200 ordinary 
shares and the others having similar holdings. In March, 
1937, it was proposed to convert the company into a private 
company. The plaintiffs, with a view to preventing the 
change, executed among them forty-four transfers of shares 
to different transferees, each being a transfer of five fully-paid 
ordinary shares in the following form: “I... in con- 
sideration of the sum of £5 paid by . . . hereinafter called 
the said transferee, do hereby bargain, sell, assign and transfer 
to the said transferee five ordinary shares of £1 each, fully 
paid numbered . . . of and in the undertaking called the 
British Briquettes, Ltd. . . . and I the said transferee do 
hereby agree to accept and take the said shares a: 
Each was impressed with an Inland Revenue stamp of Is. 
In accordance with the company’s articles of association, 
which required that “‘ every instrument of transfer shall be 
presented duly stamped and executed to the company, 
accompanied by the certificate of the shares to be transferred,” 
the plaintiffs sent to the company the transfers, the certificates 
relating to the shares to be transferred and the fee payable 
on registration, but the company refused to register the 
transfers, contending that they were not duly stamped. It 
was admitted that the transferees had actually paid no sum 
to the transferors. The plaintiffs denied that there.was any 
arrangement between them and the transferees that the 
shares transferred should later be re-transferred to the 
transferors or dealt with on their instructions. They con- 
tended that the transfers of the shares were absolute and 
that ad valorem stamp duty on the full value of the shares 
comprised therein had been paid. In this action the plaintiffs 
sought an order that the company should register the transfers. 

BENNETT, J., in giving judgment, said that the first question 
was what was the proper duty chargeable. As it could not 
be said that any of the transfers was a conveyance on sale, 
the question was whether each had to be stamped with a 
10s. stamp as a “conveyance or transfer of any kind not 
hereinbefore described ’’ under the fourth heading of Sched. I 
of the Stamp Act, 1891, or whether it could be stamped as a 
‘voluntary disposition’ under s. 74 (1) of the Finance 
(1909-10) Act, 1910. Ifthe former were the case, the transfers 
were obviously insufficiently stamped because the duty paid 
on each was only Is. If the latter were the case, they were 
also not properly stamped, because by s. 74 (2) no conveyance 
or transfer operating as a voluntary disposition ‘ shall be 
deemed to be duly stamped unless the commissioners have 
expressed their opinion thereon,” and here the commissioners 
had not done so. The directors were entitled to refuse to 
register a transfer of shares not sufficiently stamped, and in 
deciding whether it was duly stamped they could go behind 
what appeared on the face of the document: Maynard v. 
Consolidated Kent Collieries Corporation [1903] 2 K.B. 121. 
If the company were ordered to register transfers improperly 
stamped, the result would be that some officer of the company 
would be rendered liable to the penalty imposed by s. 17 of 
the Stamp Act, 1891. 

CounsEL : Spens, K.C., and A. Berkeley; Wynn Parry, K.C., 
and W. G@. Brown. 








Soricitors: William A. Crump & Son, for Gilbert 
Robertson & Co., of Cardiff ; Slaughter & May. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Woolwich Equitable Building Society v. Preston. 


3rd November, 1937. 


MorTGAGE — ATTORNMENT CLAUSE — NominaL Rent ReE- 
SERVED—PoWER TO DISTRAIN THEREBY INEFFECTIVE 
Proviso FOR RE-ENTRY ON DEFAULT IN INSTALMENT 
PAYMENTS — PROCEEDINGS FOR PossEsSsSION — TENANCY 
CREATED BY ATTORNMENT THEREAFTER TENANCY AT WILL 

TERMINATION. 


Clauson, J. 


By a mortgage and further charge made in 1936, the 
defendant demised a dwelling-house to the plaintiffs by way 
of mortgage as security for the sums of £470 and £66 respec- 
tively advanced to him, which he covenanted to repay by 
monthly instalments of £2 18s. 9d. and 8s. 3d. respectively. 
Clause 2 provided that if the mortgagor duly and punctually 
paid the moneys covenanted and observed all the covenants, 
the security should be vacated by a receipt pursuant to the 
statutes and the rules of the plaintiff society. Clause 3 
provided that at any time before the security had been 
vacated the society might without any further consent by the 
mortgagor sell the mortgaged property, provided that it 
should not exercise that power unless the mortgagor had 
made default in payment of some instalment or other money 
covenanted to be paid by him. Clause 6 provided: ‘* The 
mortgagor hereby attorns and becomes tenant from year to 
year to the society of such part or parts of the mortgaged 
property as are in the occupation of the mortgagor at the 
yearly rent of sixpence if demanded. Provided always that 
the society may at any time after the power of sale hereby 
conferred shall have become exercisable and without giving 
to the mortgagor any previous notice to quit, enter upon and 
take possession of the mortgaged property whereof the 
mortgagor has attorned tenant as aforesaid and determine 
the tenancy created by such attornment. And that neither 
the receipt of the said rent nor the tenancy created by the 
said attornment shall render the society liable to account as 
mortgagee in possession.” The defendant having failed to 
pay the instalments due in February, 1937, the plaintiffs 
issued the present summons in May to obtain possession and 
to recover the instalments. 

CLauson, J., in giving judgment, said that the attornment 
clause had been in use for many years. Some, years ago it 
had been usual in a form which mentioned a substantial rent 
and in that form gave the mortgagee the right to distrain. 
But for reasons connected with legislation the practice of 
reserving a substantial rent had ceased to be usual and the 
subsequent practice of reserving a nominal rent had resulted 
in the power of distress becoming valueless. The decision 
on a similar clause in Jn re Threlfall, 16 Ch. D. 274, that till 
the mortgagee entered into possession in accordance with the 
proviso, the tenancy from year to year continued had led 
some to suppose that that tenancy would continue till 
determined by proper notice to quit or by actual re-entry 
and taking possession, but that view disregarded the point 
that, in the eye of the law, the issue of proceedings in the 
court claiming possession simpliciter of the land had precisely 
the same effect as re-entry and taking possession. Accord- 
ingly, where the proceeding was a summons in chambers in 
the Chancery Division, the moment the claim for relief was 
issued the applicant was deemed to have re-entered and the 
tenancy became a tenancy at will, the will being determined 
by the claim for possession. It was, therefore, unnecessary 
for the mortgagee to prove that he had given a notice to quit 
determining the tenancy from year to year. The effect of 
the issue of the writ was shown in Moore v. Ullcoats Mining 
Co. Ltd. [1908] 1 Ch. 575. There would be an order for 
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It would contain nothing about costs as it was 
not the practice to give costs in a claim for possession. 

CounsEL: R. J. Sutcliffe, for the Society. (The defendant 
was not represented.) 


Sonicrror: A. £. Shrimpton. 
[Reported by Frayects H. Cowrrr, Esq., Barrister-at-Law 


High Court—King’s Bench Division. 


Wells ». Metropolitan Water Board. 
Humphreys, J. llth November, 1937 


possession. 


Highway—WatTeR Boarp—VALVE-BOxX OWNED By—LID 
OPENED AND LEFT OPEN BY CHILD—Passer-ByY INJURED 
BY FALLING OVER Box—WHETHER BOARD LIABL! 

Action for damages for personal injuries. 

The plaintiff complained that on an evening in September, 
1936, she fell over the open lid of a valve-box belonging to the 
Kvidence was 
given that the lid had been opened by a child that, if the 
plaintiff's claim succeeded, the board might have to change 
all their valve boxes that only one other claim had been 
made in respect of an accident caused by an open lid, although 


defendant board and sustained injuries. 


thousands of the valve-boxes were in use in the area con- 
trolled by the board; and that it would be undesirable to 
fit the valve-boxes with locking devices, as delay might result 
in turning off valves in cases of emergency. — 

HumpuHReys, J., said that he agreed that in some circum- 
stances the Metropolitan Water Board would not be responsible 
for the unexpected act of a malicious person. But this was 
the act of a child, which was precisely what would be expected, 
and was known to be likely to happen by the representatives 
of the board. The lids of these valve-boxes should be fitted 
in such a way that they could not be opened by children. 
There must be judgment for the plaintiff 

CounsEL: Alban Gordon, for the plaintiff H O Hagan, 
for the defendants 

Souicitors : Musson and Co. ; H. A. D. Collins 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]| 


Commercial Air Hire Ltd. ». Wrightways Ltd. 
du Pareq, a 17th November, 1937 


AIRCRAFT—-CONTRACT FOR SUPPLY OF MACHINE WITH CERTAIN 
ALTERATIONS ALTERATIONS CONTRARY TO REGULATIONS 
or Atk Ministry—Pusiic Poticy—Wuetuer ConrTRAct 
HK NFORCEABLE. 

Action for damages for breach of contract 

The plaintiffs alleged that the defendants sold them an 
unairworthy aeroplane for export to Spain. It was agreed 
that a special oil-fuelling equipment was to be installed in 
the aeroplane, and his lordship found as a fact that all 
concerned knew that the machine was to go to Spain, and that 
there could be no doubt that they knew that the regulations 
of the Air Ministry, which had the force of law, were broken. 

pu Parca, J., having dealt with other matters in dispute 
between the parties, said that it was the essence of the 
contract that certain alterations should be made which would 
not have been sanctioned by the Air Ministry, and that the 

contract could therefore not have been carried out without a 

breach of regulations made by the Ministry. The damages, 

if they were awarded, would be small, because the plaintiffs 
knew that the machine was near the date when it must be 
overhauled in order to retain its certificate of airworthiness. 

Sut he was bound to come to the conclusion that the purpose 

of this contract was to get an aeroplane delivered which was 

to be flown out of the country in defiance of the Air Ministry. 

The destination of the machine was immaterial, as it was 

lawful to take an aeroplane to Barcelona at the material 

date; but it was unlawful to fly an aeroplane in England, 
as it was contemplated by both parties this aeroplane should 
be flown, without any attempt to obtain approval for 
alterations which everyone concerned knew affected the safety 


of the machine. He (his lordship) would be doing wrong, 








in those circumstances, if he allowed one of the parties to 
recover damages from the other. Apparently, although there 
had been this flagrant breach of regulations made for the 
safety of the public, including the pilots, it had not been 
thought fit to prosecute any of the persons concerned. The 
plaintiff company would, in those circumstances, be unable to 
complain because, having escaped the penalties which the 
criminal law imposed, they suffered the perhaps smaller 
penalty of being held disentitled from recovering damages in 
respect of a contract made for an unlawful purpose. The 
action must be dismissed. 

CounseL: Cyril Salmon and Douglas Potter, for the 
plaintiffs: Beyfus, K.C., and R. Armstrong-Jones, for the 
defendants. 

SOLICITORS : 
& Co, 


Kenneth Brown, Baker, Baker By Joynson-Hich 8 


Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Buckingham ». Counter. 


(ioddard and Hilbery, JJ. 17th November, 1937. 


LocaL GOvVERNMENT—RwvuRAL District Councit—ELEctTIon 
Petition—STatutTory PERIOD FOR PRESENTING—EXPIRyY 
on Bank Ho.tipay—PRESENTATION ON FOLLOWING DAY 

WuetHer IN Time—LocaL GovERNMENT Act, 1933 

(23 & 24 Geo. 5, c. 51), ss. 40 and 295 (i). 

Appeal from a decision of Hawke, J., in chambers. 

The respondent, Mrs. Counter, presented a petition against 
the appellant’s election as a rural district councillor for a 
parish in Devonshire. The election took place on the 5th 
April, 1937. It was admitted that the petition had to be 
presented within six weeks of the election. The last day of 
the six weeks was Whit Monday, the 17th May, and the 
petition was presented on Whit Tuesday. The appellant 
applied to have the petition dismissed on the ground that it 
was out of time, and Hawke, J., refused the application. 
The present appeal was against that refusal. 

Gopparb, J., said that counsel for the appellant contended 
that r. 38 of the Judges’ Rules, made under s. 100 of the 
Municipal Corporations Act, 1882, was applicable. By that 
rule: “When the last day for presenting petitions 
shall happen to fall on a holiday, the petition . shall be 
deemed duly filed if put into the letter-box at the Master’s 
office at any time during such day ; but an affidavit, stating 
with reasonable precision the time when such delivery was 
made, shall be filed on the first day after the expiration of the 
holidays.’ His lordship having referred to the relevant 
statutory provisions, said that it was plain from the code of 
legislation referred to in s. 40 of the Local Government Act, 
1933, that the Judges’ Rules were applicable to this election. 
Counsel for the respondent relied upon s. 295 (i) of the Local 
Government Act, 1933, as applicable. By that sub-section : 
‘* Where the day is the last day on which any thing is required 
or permitted by or in pursuance of this Act to be done is a 
Sunday, Christmas Day, Good Friday, bank holiday or a 
day appointed for public thanksgiving or mourning, the 
requirement or permission shall be deemed to relate to the 
first day thereafter which is not one of the days before 
But all that was provided by s. 40 (2) of that 
Act was that, if it were desired to present an election petition, 
that must be done under the code of legislation referred to in 
s. 40. In his (his lordship’s) view, s. 295 of the Act of 1933 
had no application to the case. Nor were the rules in the case 
of Parliamentary petitions applicable. The appeal must be 
allowed and the petition dismissed, but there would be leave 
to appeal. 

Hiusery, J., agreed. 

CounseEL: R. F. G. Ormrod, for the appellant ; H. M. Pratt, 
for the respondent 

Souicrrors : Patersons, Snow and Co., agents for Burd, 
Pearse and Co., Okehampton ; Torr and Co., agents for 
Eastley and Co., Paignton, Devon. 

[Reported by R. C. CaLBuRN, Esq., Barrister-at-Law.) 
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Parliamentary News. 
Progress of Bills. 


House of Lords. 


Expiring Laws Continuance Bill. 

Read Second Time. [16th November. 
Merchant Shipping (Superannuation Contributions) Bill. 

Read Third Time. [16th November. 
Quail Protection Bill. 

Read Second Time. {16th November. 
Supreme Court of Judicature (Amendment) Bill. 

Read First Time. [16th November. 


House of Commons. 

\ir Raid Precautions Bill. 

Read Second Time. 

\nnual Holiday Bill. 

Second Reading negatived. 
Blind Persons Bill. 

Read Second Time. 
Dogs Act (1871) Amendment Bill. 

Read First Time. 


[16th November. 
[12th November. 
| 11th November. 
{llth November. 


National Health Insurance (Juvenile Contributors and 
Young Persons) Bill. 
Reported. [16th November. 


Supreme Court of Judicature (Amendment) Bill. 
Read Third Time. {llth November. 


Questions to Ministers. 
KING’S BENCH DIVISION (JUDGES). 

Sir W. DAvison asked the Attorney-General whether it is 
the intention of the Government to appoint an additional 
judge in the King’s Bench Division ; and when the necessary 
steps to enable such an appointment to be made will be 
taken. 

THE ATTORNEY-GENERAL (Sir Donald Somervell): My 
Noble Friend the Lord Chancellor has been in communication 
with the Lord Chief Justice on the matter to which my hon. 
Friend’s question relates. In his opinion there is at present 
no need to appoint an additional judge to the King’s Bench 
Division inasmuch as there is good ground for believing the 
existing number of judges is equal to the work, especially as 
the new arrangements concerning official shorthand notes 
should save a good deal of judicial time. The whole question, 
however, of strengthening the judiciary is under constant 
review by my Noble Friend, who will continue to keep a 
watchful eye upon it. 

Sir W. Davison: Is my hon. and learned Friend aware 
that considerable arrears of work exist in the King’s Bench 
Division and that additional work will be thrown upon it by 
recent legislation which will come into force in January next ; 
and why should not these arrears be cleared away when the 
appointment of an additional judge would cost little or nothing 
because of the fees which the courts earn. 

THE ATTORNEY-GENERAL: I can only repeat what | said in 
my answer, that in the opinion of the Lord Chief Justice the 
present number of judges is equal to the work and to any 
arrears Which may exist. The whole question is under constant 
revision by my Noble Friend, and he ‘will continue to keep a 
watchful eye on it. If there is an increase, that will be a 
matter for consideration. [15th November. 


RIBBON DEVELOPMENT. 

Sir W. Davison asked the Minister of Transport whether 
he can inform the House as to the working of the recently 
passed Ribbon Development Act; in how many cases and 
for what distances, and in what circumstances, has the local 
highway authority granted permission for buildings to be 
erected with frontage to a classified road ; and whether he is 
satisfied that the power given to highway authorities to 
authorise exceptions to the provisions of the Act has been 
properly administered. 

CAPTAIN HuDsSON: The Act itself applied restrictions to 
13,000 miles of road. Highway authorities have by resolution 
and with the Minister’s approval extended its application to 
4 further 21,000 miles. Highway authorities are not required 
under the Act to furnish the data upon which to compile the 
statistics asked for in the question, which would in any case 
be an undertaking of considerable magnitude. My right hon. 
Friend is satisfied that, in general, highway authorities are 
not relaxing the restrictions to the detriment of the roads 
affected, but he is carefully watching the position. Before 
deciding to give assistance from the Road Fund towards the 











cost of any scheme of road improvement or new construction. 
we require an assurance from the highway authority concerned 
that they will exercise their powers to safeguard the road in 
accordance with the spirit and intention of the Act. 

[17th November. 


SIGNATURES TO DOCUMENTS (JUDGE’S 
OBSERVATIONS). 

Mr. E. SmirH asked the Attorney-General whether his 
attention has been directed to the observations made by 
Judge Sir Artemus Jones, on the 13th August, 1937, during 
the hearing of a case at the Rhyl County Court, to the effect 
that firms sent people skilled in the art of getting others 
to sign documents in terms which they do not understand ; 
and, in view of the many complaints of this nature, will 
he appoint a Departmental Committee to investigate and 
report on this and the allied questions. 

THE ATTORNEY-GENERAL (Sir Donald Somervell) : | 
have seen a newspaper report of the case referred to. My 
Noble Friend, the Lord Chancellor, has had under his con- 
sideration a proposal to appoint a Departmental Committee 
to examine this question, but as a Bill is about to be 
introduced by the hon. member for Jarrow (Miss Wilkinson) 
he proposes to defer further consideration of the matter 
until he is acquainted with the proposals of the Bill. 

{17th November. 


BREACH OF PROMISE LAW. 


Mr. LiIpDALL asked the Attorney-General whether, in 
view of the fact that in 1879 the House of Commons passed 
a resolution in favour of the abolition of the breach of promise 
law, he will now introduce legislation for this purpose. 

THE ATTORNEY-GENERAL: The House of Commons, 
fifty-eight years ago in a thin House, passed a resolution 
in favour of limiting the action of breach-of-promise in those 
cases where pecuniary loss was suffered by reason of the 
breach. I cannot regard this as justifying His Majesty’s 
Government in occupying the time of the House with this 
subject at this time. 

Mr. LIDDALL: While thanking the Attorney-General for 
his most encouraging reply, will he consider the matter 
favourably when the hon. member for Lincoln (Mr. Liddall) 
does introduce legislation. 

Mr. BELLENGER: In giving his reply, did the Attorney- 
General consider the changed circumstances since fifty-eight 
years ago, and is he aware that the House now contains a 
very large number of bachelors. [17th November. 








° . 
Societies. 
British Records Association. 

The British Records Association held its Annual General 
Meeting and Conference at Burlington House on 15th 
November. The conference discussed in the m®@rning the 
census of parochial documents and the practical methods 
adopted in various localities ; also the use and abuse of old 
inventories. In the afternoon the association met for dis- 
cussions on the sanctity of the archive group and the writing 
of history from business records. The president of the 
association is the Master of the Rolls for the time being. - 
Lord Wright vacated the chair on his return to the House of 
Lords, and Sir Wilfrid Greene accepted the office of president 
on his appointment to the mastership. The association 
this year elected Lord Wright a vice-president. 

Sir WILFRID GREENE, M.R., presiding at the annual 
general meeting, recalled the great work of Viscount Hanworth, 
the first president, who took a great personal interest in 
private records and archive work in general. He pointed to 
an encouraging increase in the membership of the association, 
both institutional and private. During the past year, he 
said, sixty-one new institutional members joined, including 
four Dominions, three banks, eleven cities and boroughs, 
thirteen libraries, nine county councils, and ten colleges. 
There are sixty-nine new individual members. ‘The work of 
the association during the year has, he explained, been very 
heavy. It was summarised in the Library Association’s 
publication ‘‘ The Year’s Work in Librarianship.’’ The com- 
mittee on classification of archives has reported to the council 
on @ proposed uniform system for the cataloguing of deeds, 
and the report will soon be circulated to institutional members. 
This committee is considering a revised list of records in the 
custody of clerks of the peace, and a specimen schedule for 
the description of parochial documents. The records preserva- 
tion section has handled a great mass of recently discovered 
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documents and transferred them to over forty depositories. 


It has taken important steps to preserve title deeds at times of 


slum clearance by local authorities, and is proceeding with a 
scheme for the central registration of collections of deeds. 
The Council for the Preservation of Business Archives has 
been busy on propaganda, discovery and registration, and 
will soon complete its investigation of the records of old London 
businesses. A technical section of the association has been 
formed to deal with practical problems of the working archivist. 
\ summer school of paleography and archive science was 
held last year in connection with the summer school of the 
Library Association. A _ satisfactory class was formed and 
lectures on archive work were given. 

At a reception held at Skinners’ Hall after the conference, 
members of the association had the opportunity of seeing a 
collection of private records lent by some of the oldest families 
in the Kingdom, and containing interesting and priceless 
documents, some of them dating from early medieval times 
and throwing intimate sidelights on the history of the country. 


Hampshire Incorporated Law Society. 
ANNUAL MEETING. 

The forty-sixth annual meeting of the Hampshire Incor- 
porated Law Society was held at the South Western Hotel, 
Southampton, on Friday, 12th November, Mr. A. L. Bowker, 
Winchester (the retiring President), being in the chair. 

After the adoption of the annual report and balance sheet, 
the retiring President proposed the election of Mr. L. F. Paris 
(Southampton) as President for the ensuing year. In doing so, 
he referred to the fact that he had been Secretary of the Society 
for the past nineteen years. Mr. C. E. MARTIN (Southampton) 
seconded the nomination, and referred to Mr. Paris’s position 
as Vice-Chairman of the Associated Provincial Law Societies 
for the present year. The new President having been invested, 
suitably returned thanks, and proposed a vote of thanks to 
the retiring President for his services. 

Mr. G. H. King (Portsmouth) was elected Vice-President. 

Messrs. T. E. Brown (Winchester), W. K. Pearce (South- 
ampton), F. O. Goodman (Portsmouth), J. T. Coggins 
(Aldershot) and S. P. Roberts (Portsmouth) were elected 
members of the committee. 

Messrs. H. White (Winchester) and W. H. 
(Southampton) were re-elected Honorary Auditors. 

In order that he might have an unbroken record of service, 
Mr. L. F. Paris was also re-elected Hon. Secretary and Hon. 
Treasurer, and Mr. C. G. A. Paris Assistant Hon. Secretary. 

Messrs. A. C. Hallett (Southampton), L. N. Blake (Ports- 
mouth), and L. F. Paris (Southampton) were re-elected 
representatives on the Board of Legal Studies. 

Sir REGINALD POOLE, K.C.V.O., Treasurer of the Solicitors’ 
Benevolent Association, then made an appeal to the Society 
on behalf of the Association. In doing so, he said he would like 
to express his appreciation of the help which had been given 
to the Association in Hampshire in the past. He gave particulars 
of cases which had been dealt with in Hampshire, showing 
that a total exceeding £11,000 had been expended since the 
Association was formed, and expressed the hope that anyone 
who was not at present a member would immediately join, and 
that others who were members would see their way towards 
doubling their subscriptions, as every penny that could be 
found could be made good use of. 

Mr. WHITE (Winchester) proposed, and Mr. G. A. WALLER 
(Southampton) seconded a hearty vote of thanks to Sir 
Reginald for his talk. 

Mr. GRANGE TURNER, the Director of Legal Studies, also 
addressed the meeting on the subject of Law Schools. 

The PRESIDENT, in proposing a hearty vote of thanks to 
Mr. Grange Turner for his address, referred to the interesting 
fact that during the twelve months ending 3lst August, 
articled clerks in Hampshire had created a record, there being 
no less than nine clerks articled to members of the Society 
who had obtained honours during that period, five obtaining 
second class honours, and four third-class honours, while, 
in addition, Mr. J. E. Parkes, articled to Mr. B. W. Attlee, 
of Romsey, had been awarded the John Mackrell Prize, on the 
result of the final examination in June. 

The new PRESIDENT gave a very interesting address upon 
the origin and history of the office of notary public. He 
stated it was possible to trace certain functions of a notary 
back nearly 2,000 years, that from the early days of the Roman 
Empire the notary began to take an increasing share in every 
sphere of life, particularly from the time when, owing to the 
development of commerce and organised civil life, writing 
became necessary for instruments of contract and dispositions 
of property, etc., pointing out that prior to this, parties 


\bbott 


wishing to enter into a contract had to call in passers-by to 
act as witnesses of the verbal contract, which 


naturally 


resulted in great difficulty in proving it thereafter in the event 
of dispute. He dealt in detail with four classes in existence 
at the time of the Roman Empire, namely, the Scriba, the 
Notarius, the Tabellarius and the Tabellio, the Scriba being 
originally the copier or the transcriber of documents, the 
Notarius, the writer who was associated with a Scriba, took 
down in a form of note or shorthand, at the dictation of the 
parties, these notes being passed on to the Tabellio, who wags 
the ancient equivalent of a modern notary, and who was not 
to be confused with the Tabellarius, who were equivalent to 
the modern accountant. The Tabellio, from the notes made 
by the Notarius, drew up a formal document for signature 
by the parties and attestation by the witness, and then 
authentication by the Tabellio himself. These documents 
were not of themselves authoritative, but if registered with 
the city magistrate, they then became as highly authoritative 
as possible. In the sixth century the Tabelliones were formed 
into a regular college. They were under an obligation by law 
to take up duty when asked, and liable to loss of office, torture, 
mutilation, confiscation of property or fines for grave or 
serious failure to perform their duty. They were paid recognised 
legal fees at the rate of so much for every one hundred lines 
written by them, the penalty for over-charging being death. 
In the Middle Ages the Tabellio and the notary were attached 
to the courts as registrars or clerks of the court. In the 
eleventh century the Pope assumed the right to appoint 
notaries outside the Papal states, and the speaker pointed out 
that from the time of Richard II all notaries practising within 
three miles of the City of London were compelled to become 
members of the Scriveners Company. He then dealt with the 
two classes of provincial notaries at the present time—general 
notaries and district notaries. He referred to the type of work 
done by a notary now, which varied considerably according 
to the situation of his business. In a port like Southampton the 
main work of the notary was to note protests of all foreign 
arriving ships. 

Mr. F. G. ALLEN (Portsmouth) proposed a very hearty 
vote of thanks to the President for his interesting address. 
This, being seconded by Mr. V. E. G. CHURCHER (Gosport), 
was carried with acclamation. 

Forp TRUST PRIZE. 

The Trustees of the Ford Scheme, which consists of a fund 
of £500, the income upon which is awarded to the clerk or 
clerks articled in Hampshire who, on the result of the Solicitors 
Final Examination, is or are in the opinion of the Trustees 
most worthy, has this year been divided équally between 
Mr. John Barker, LL.B., articled to Mr. R. N. Sherwell, 
of Portsmouth; Mr. E. H. Nicholson, articled to Mr. A. C. 
Kingswell, of Gosport; Mr. H. F. B. Clark, articled to Mr. 
J. A. Ewing, of Southampton; Mr. J. E. Parkes, articled to 
Mr. B. W. Attlee, of Romsey, and Mr. H. G. Preston, B.A., 
articled to Mr. I. K. Preston, of Bournemouth. 


The Medico-Legal Society. 
SCIENTIFIC EVIDENCE IN THE COURTS. 

Mr. Justice HUMPHREYS, recently elected President of this 
Society, delivered his presidential address at a meeting held 
at Manson House on the 28th October. He suggested that 
the assistance offered to law by science should be received with 
gratitude but used with caution. A court was not the proper 
place to discuss scientific theory, and all evidence should tend 
directly to the proof of the issue. The evidence of an expert 
upon a subject of which ordinary persons were ignorant was 
too easily regarded as not only true but very important. 
Like many other good things, expert evidence was none the 
worse for being kept in its proper place. For example, some 
experts claimed that the percentage of alcohol in a drop of 
blood could be measured with scientific accuracy and the 
result could show that the accused must have taken intoxicating 
liquor equivalent to so much brandy or whisky of a definite 
alcoholic strength. Although such evidence could be useful 
to a person who said that he had taken no drink at all, it would 
have little value where the accused admitted a substantial 
amount of drink, for it left out of account all kinds of other 
important factors influencing the effect on the individual 
of a given percentage of alcohol in the blood. He would regard 
as the most satisfactory evidence of sobriety or drunkenness 
the testimony of an experienced person such as a superior 








police officer who had an opportunity of observing the 
demeanour of the accused at the time and before any charge 
was made, subject always to the check of medical evidence 
on any other possible cause of the symptoms. 
Similarly, the blood-group tests for non-paternity might 
have great importance and usefulness where all parties were 
anxious to arrive at the truth. Where, as in paternity cases, 
they were at arms’ length, the tests could probably not give 
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much help in the present state of the law, for a dishonest 
mother would be very unlikely to submit to them. It seemed, 
however, not unfair that a woman who refused to afford 
facilities to the court for ascertaining a fact of such outstanding 
importance as non-paternity should be put in the same 
category a8 @ workman who, in asking for compensation for 
an injury caused in the course of his employment, refused 
unreasonably to submit to a medical examination. The 
determination based upon the chemical analysis of the age 
of paper and ink could be the most conclusive answer to, 
for example, a dishonest claim to admit to probate a will said 
to have been among the papers of a deceased person who 
would otherwise be intestate, appointing the plaintiff as his 
executor and sole beneficiary. Nothing could so completely 
destroy such a claim as authoritative evidence that neither 
paper nor ink had come into existence at the date appearing 
on the will. Such evidence was of supreme importance because 
it went directly to the root of the issue, and had the advantage 
of appealing to a jury. 

His lordship condemned the attitude of certain doctors, 
nearly all in the provinces, who appeared to condone the 
practice of criminal abortion. Considering the conditions 
under which the operation was performed—the usual complete 
absence of antiseptic precautions, the ignorance of the 
practitioner and the resultant delay in calling in medical aid— 
and also the agony of septic peritonitis, there could be no 
justification for reluctance by a doctor to denounce such 
practices as wicked and criminal. He also dealt with certain 
proposals to appoint psycho-analysts as medical advisers 
to courts of criminal jurisdiction. Very few offenders, he 
said, presented a real psychological problem, and, for those 
who did, the court had the benefit of the most exhaustive 
enquiry and examination. The expert prison doctor was 
as good a psychologist as could be obtained. Most ‘‘ juvenile 
delinquency ’’ was due to absence of preper moral training. 
If any judge or magistrate found himself unable to administer 
justice without a doctor at his elbow, he might well resign 
his office in favour of the mother of a family. 


Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at No. 60, 
Carey Street, W.C.2, on Wednesday, 3rd November. Mr. 
R. C. Nesbitt was in the chair, and the following Directors 
were present :—Mr. F. L. Steward (Vice-Chairman) (Wolver- 
hampton), Sir Norman Hill, Bart., Mr. G. L. Addison, Mr. 
P. D. Botterell, C.B.E., Mr. G. K. Buckley (Preston),. Sir 
E. Cook, C.B.E., Mr. T. S. Curtis, Mr. W. P. David (Bridgend), 
Mr. G. C. Daw (Exeter), Mr. W. H. Day (Maidstone), Mr. R. 
Epton (Lincoln), Mr. A. N. Hickley, Mr. G. Keith, Mr. G. E. 
Longrigg (Bath), Mr. C. G. May, Mr. A. R. Moon (Manchester), 
Mr. R. B. Pemberton, Mr. H. F. Plant, Mr. F. S. Stancliffe 
(Manchester), Mr. A. W. Turnbull (Shrewsbury), Mr. H. 
White (Winchester), and the Secretary. £1,186 was dis- 
tributed in grants to necessitous cases, and seventy new 
members elected. Mr. F. L. Steward (Wolverhampton) 
was appointed Chairman, and Mr. H. F. Plant (London) 
Vice-Chairman for the ensuing year. Sir Reginald Poole, 
K.C.V.O., was appointed Honorary Treasurer of the Associa- 
tion, and Mr. A. N. Hickley was appointed a member of the 
Finance and General Purposes Committee. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 5th November, 
at 8.15 p.m., in the Middle Temple Common Room, the 
President, Mr. G. E. Llewellyn Thomas, in the chair. 
Mr. T. F. Southall (G.I.) moved: ‘‘ That, in the opinion of 
this House, war is never justifiable.” Mr. W. L. Fearnehough 
(M.T.) opposed. There also spoke Messrs. G. E. Crawford 
(ex-President), C. E. Scholefield, L. Ungoed-Thomas (ex- 
President), Bernard Simmons, J. A. Grieves, Lewis Sturge 
(the Hon. Treasurer), R. H. Hunt, H. Westlake, and S. Nissim. 
The hon. mover having replied, the House divided, and 
the motion was lost by two votes. 


Law Students’ Debating Society. 

At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, 9th November (Chairman, 
Mr. C. A. G. Simkins), the subject for debate was ‘‘ That in 
the opinion of this House Russia ought to intervene in the 
Sino-Japanese conflict.”” Mr. R. W. S. Pollard opened in the 
aflirmative. Mr. G. Roberts opened in the negative. The 
following also spoke: Messrs. D. V. Thesiger, P. G. Roberts, 
A. D. Scholes, L. E. Long, A. T. Wilson, M. Foulis, G. Russo, 
J. E. Terry. The opener having replied, the motion was lost 
by eleven votes. There were twenty-one members and three 
visitors present. 
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Inner Temple. 
GRAND Day. 
November, being 


Day of 
Michaelmas Term at the Inner Temple, the Treasurer (His 
Honour A. W. Bairstow, K.C.) and the Masters of the Bench 


Wednesday, 10th the Grand 


entertained at dinner the following guests: The Marquess of 
Bath, the Treasurer of Gray’s Inn, the High Commissioner 
for India, the Treasurer of Lincoln’s Inn, Mr. Justice Simonds, 
Sir George Broadbridge, Admiral Sir Edward Evans, Sir 
Walter Monckton, K.C., Vice-Admiral Sir Gerald Dickens, 
Sir Alexander Maxwell, Sir Arthur Eddington, the Recorder 
of the City of London, Judge Beazley, the Master of the 
Temple, Mr. P. N. Sutherland Graeme, Mr. P. C. Vellacott 
(Headmaster of Harrow School), Dr. W. T. S. Stallybrass, 
Mr. W. W. Grantham, K.C., Mr. Darcy Braddell, Mr. W. W. 
Nops (Clerk of the Central Criminal Court), the Reader, and 
the Sub-Treasurer. 

The following Masters of the Bench were also present : 
Sir Francis Taylor, K.C., Sir Sidney Rowlatt, Sir Lancelot 
Sanderson, Lord Roche, Sir Joseph Priestley, K.C., Lord 
Justice Scott, Mr. T. Hollis Walker, K.C., Mr. F. P. M. Schiller, 
K.C., Mr. R. M. Montgomery, K.C., Lord Justice MacKinnon, 
Lord Wright, Lord Macmillan (honorary), Sir Wilfrid Greene 
(Master of the Rolls), Mr. R. F. Bayford, K.C., Sir Ernest 
Wingate-Saul, K.C., Mr. Justice Goddard, Mr. Justice Lewis, 
Mr. M. J. L. Beebee, Mr. S. R. C. Bosanquet, K.C., Mr. Justice 
Langton, Mr. W. O. Willis, K.C., Mr. C. Paley Scott, K.C., 
Sir George Bonner, the Archbishop of Canterbury (honorary), 
Mr. R. A. Gordon, K.C., Mr. Charles Doughty, K.C., Judge 
Cotes-Preedy, K.C., Mr. C. T. Le Quesne, K.C., Mr. C. B. 
Marriott, K.C., Mr. Victor Russell, Mr. J. W. Jardine, K.C., 
Mr. R. P. Hills, Mr. Valentine Holmes, Mr. Arthur Moon, 
K.C., Mr. A. W. Cockburn, and Mr. John Flowers, K.C. 


United Law Society. 

At a meeting of the United Law Society, held in the Middle 
Temple Common Room, on Monday, 8th November, Mr. T. R. 
Owens proposed : ‘‘ That in the opinion of this house the case 
of Re Duce and Boot’s Cash Chemists (Southern) Limited’s 
Contract was wrongly decided.”” Mr. S. A. Gibbons opposed, 
and Messrs. G. B. Burke, F. H. Butcher, P. Proud, S. E. 
Redfern, R. J. Kent, and O. T. Hill and Miss P. Bicknell also 
spoke, and Mr. Owens replied. The motion was lost by two 








votes. 
Legal Notes and News. 
Honours and Appointments. 
The India Office announces that the King has been 
graciously pleased to approve the appointment of 
Mr. KESHAVRAO BALKRISHNA WASSOODEW, LL.B., to be 


a Puisne Judge in the High Court of Judicature at Bombay, 
in succession to Mr. Justice Barlee, with effect from 
29th November next. 

Mr. K. M. MAcMoRRAN, K.C., has been elected a Master of 
the Bench of the Middle Temple. Mr. Macmorran was 
called to the Bar by the Middle Temple in 1907. 

Mr. ERNEsT C. LEE, Chief Assistant Solicitor, 
appointed Deputy Town Clerk of Blackpool. Mr. 
admitted a solicitor in 1931. 

Mr. J. G. Barr, Assistant Solicitor at Brighton, has been 
appointed Deputy Town Clerk of Wolverhampton as from 
Ist December next. Mr. Barr was admitted a solicitor 
in 1933. 

Mr. ARTHUR GOLDFINCH, Deputy Clerk to the Hornchurch 
U.D.C., has been appointed Deputy Town Clerk of Bexley. 
Mr. Goldfinch was admitted a solicitor in 1932. 


been 
was 


has 
Lee 


Notes. 


Mr. Gerald Dodson, the new Recorder of London, will 
succeed Sir Holman Gregory as High Steward of the Borough 
of Southwark. 

For twenty-three years a jurat of the Royal Court, Guernsey, 
and Lieutenant Bailiff since 1933, Mr. William de Prelaz 
Grousaz is retiring at the age of eighty-six. 

Mr. A. J. Jarvis, Chief Clerk of the Mayor’s and City of 
London Court, died last Monday at the age of sixty-three. 
He had been a member of the staff since 1892. 
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In recognition of his services as mayor, councillor and 
coroner for Ludlow for sixty-three years, Mr. Henry Thomas 
Weyman has been presented with the honorary freedom of the 
borough. Mr. Weyman was admitted a solicitor in 1873. 

Dr. Hersh Lauterpacht, LL.D., Lond., has been elected 
to the Whewell Professorship of International Law at 
Cambridge University, as from Ist January next, in succession 
to Dr. Arnold McNair, who resigned upon his appointment 
to the office of Vice-Chancellor of Liverpool University. 

The following scholarships have been awarded at Gray’s 
Inn: The Lord Justice Holker Junior Scholarship of 1937 
(£200 a year for three years) to Mr. Michael Harrington 
Matthews, of Christ Church, Oxford. The Society’s Entrance 
Scholarship of 1937 (£200 a year for three years) to Mr. William 
Lloyd Jones, of the University College of Wales and St. John’s 
College, Cambridge. 

Managing Clerks’ Association 
November, in the Old Hall, 
the Benchers, when 
deliver a lecture on 
The chair will 
Hon. Lord 


Solicitors’ 


A meeting of the 
26th 


will be held on Friday, 
Lincoln’s Inn, by kind permission of 
Mr. J. Norman Daynes, K.C., will 

‘ Restraints on the alienation of leaseholds.”’ 
be taken at 7 o’clock precisely by The Right 
Justice Romer. The meeting ends at 8 p.m. 

Mr. Justice Charles, referring to the 

magistrates’ clerks at Kent Assizes at Maidstone last Monday, 
says The Times, said: ‘‘ Unlike most counties, this county 
only supplies depositions written in great haste by the clerk 
of the court. Without any reflection upon them, a great 
many of the depositions are totally unreadable. The writing 
looks like the performance of an inebriated spider. I hope the 
authorities in future will supply a typewritten copy with the 
original. Last night I endeavoured to read some, but after 
nearly ruining my eyes I could not understand some of 
them.”’ 

Medico-Legal Society 
Portland Place, W.1, 
8.30 p.m., when a 


An ordinary meeting of the The 
will be held at Manson House, 26, 
on Thursday, the 25th November, at 
paper will be read by Julius Burnford, M.B., M.R.C.S., 
F.R.C.P., D.P.H., on ‘* Food Poisoning.’”’ Members may 
introduce guests to the meeting on production of the member’s 
private card. Light refreshments are provided at the conclusion 
of each meeting. Any member or guest desiring to join in 
the discussion following the paper is requested to hand his 
or her name and qualification to the hon. secretary on the 
slip which is provided for that purpose. Speeches are limited 
to five minutes each, unless an extension is invited by the 
president. 


handwriting of 








Court Papers. 
Supreme Court of Judicature. 
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» Registrar will be in Chambers on these days, and also on the days 
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Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
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ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after... sel FA| 
Consols 24%, a . - .. JAJO! 
War Loan 34% 1952 or after oe JD) 1014 
Funding 4% Loan 1960-90 ... ... MN} 1124 
Funding 3% Loan 1959-69 ... .. AOl 98 
Funding 23°, Loan 1952-57 ... sda JD) 954 
Funding 24% Loan 1956-61 ... iia AO, 89% 
Victory 4% Loan Av. life 22 years... MS) 111¢ 
Conversion 5% Loan 1944-64 MN} 114 
Conversion 44% Loan 1940-44 we JJ| 107% 
Conversion 34% Loan 1961 or after AO} 102 
Conversion 3% Loan 1948-53 es MS! 10:2 
Conversion 24% Loan 1944-49 .. AO) 97% 
Local Loans 3% Stock 1912 or after . JAJO} 88 
Bank Stock... a ... AO} 3408 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after ... JJ) 794 
Guaranteed 3% Stock «(Irish Land 

Acts) 1939 or after . ee SS] 8B 
India 43% 1950-55 i . MN 1llé 
India 34% 1931 or after . JAJO) 944 
India 3% 1948 or after -_ ... JAJO| 80 
Sudan 44% 1939-73 Av. life 27 years FA} 111 
Sudan 4% 1974 Red. in part after 1950 MN| 1074 
Tanganyika 4% Guaranteed 1951-71 FA} 109 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ| 107 
Lon. Elec. T. F. Corpn. 2$% 1950-55 ial 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ| 
Australia (Commonw’th) 3% 1955-58 AO} 
Canada 4% 1953-58 ... - .. MS 
*Natal 3% 1929-49 ... on = JJ 
New South Wales 34% 1930-50 __.... JJ} 
New Zealand 3% 1945 AO} 
Nigeria 4% 1963 a —. 2 
Queensland 34% 1950-70 __... a JJ 
South Africa 34% 1953-73... —« ae 
Victoria 34% 1929-49 AO 


CORPORATION STOCKS 
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Live rpool 34% Redeemable by agree- 
ment with holders or by purchase.. 
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Nottingham 3%, Irredeemable 
Sheffield Corp. 33% 1968 


ENGLISH RAILWAY DEBENTURE AND 
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